








XUM 


The Green Bag. 








VoL. XIII. No. 6. 


BOSTON. 


JUNE, 1901. 








ATTORNEY GENERAL KNOX. 


HE appointment of a new Attorney Gen- 
eral calls to mind some of the noted 
men and some of the great lawyers who have 
held the office. One of the four original 
cabinet positions, its first incumbent was 
Edmund Randolph,—beloved of Washing- 
ton, a leader of the Virginia bar, of fine 
talents, yet lacking somewhat in strength of 
character. Concerning him there have been, 
and will continue to be, all shades of opinion. 
Hamilton cordially disliked him. Jefferson 
said of him, unjustly, that he had “generally 
given his principles to the one party, and his 
practice to the other, the oyster to one, the 
shell to the other.” And yet on one point 
there is agreement,—that he performed well 
the duties of his office, and set a high stand- 
ard for his successors. 

Of his successors a few only may be men- 
tioned. Theophilus Parsons, of Massachu- 
setts, held the office for a brief period at the 
end of John Adams’s administration, and was 
succeeded by Levi Lincoln, of the same 
State, of whom the dramatic, though fanciful, 
tale so often has been told, how, shortly be- 
fore midnight on the third of March, 1801, 
he walked into the office of the Secretary of 
State, John Marshall, and with Jefferson’s 
watch in hand put a stop to the signing of 
commissions at twelve o’clock exactly. 
William Pinkney, of Maryland, held the 
office under Madison; Richard Rush, of 
Pennsylvania, under both Madison and 
Monroe. William Wirt, of Virginia, who 
had made his reputation in the prosecution 
of Burr, and who ranked high both as a law- 
yer and writer, succeeded Rush, and held the 
office for twelve years, continuing in office 





through Monroe’s two administrations, and 
until the end of that of John Quincy Adams, 
during those twelve years discharging with 
ability his official duties, although not 
confining his professional labors to the ser- 
vice of the government. One of the great 
names on the roll is that of Roger B. Taney, 
Jackson’s adviser and supporter, and his At- 
torney General for two years. 

In the list of the Attorneys General for the 
next fifty years stand the names of Benjamin 
F. Butler, of New York, John J. Crittenden, 
of Kentucky, John Y. Mason, of Virginia, 
Nathan Clifford,of Maine, Reverdy Johnson, 
of Maryland, Caleb Cushing, of Massachu- 
setts, Jeremiah S. Black, of Pennsylvania, 
Edwin M. Stanton and William Maxwell 
Evarts, of New York, E. Rockwood Hoar 
and Charles Devens, of Massachusetts. The 
names of the distinguished lawyers who 
have held the office within the last twenty 
years are fresh in the minds of all. 

It is well to recall the men distinguished 
in public life and at the bar who have served 
the government in the office of Attorney 
General. Their incumbency of the office, in 
the past, gives to it an added dignity and 
importance, and is a strong incentive to the 
leaders of our bar at the present day to 
aspire to the office, in spite of its meagre 
pecuniary reward as compared with returns 
of a successful practice. And it is a satis- 
faction to know that the standard of faithful 
service and of high professional ability set in 
the past will be fully met by the present At- 
torney General. 

Philander Chase Knox was born forty- 
eight years ago in Brownsville, Fayette 
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County, Pennsylvania. His father was 
David S. Knox, a bank cashier, and a man 
prominent and respected in the community. 
The son, as a boy, was educated in the 
local schools, and tradition has it that he 
did not always refrain from the mischief 
which makes a schoolmaster’s life more or 
less strenuous. 

Mr. Knox is a college man,—indeed, he 
has a double claim to that title. Finishing his 
preparatory school education he went to the 
college at Morganstown, West Virginia, now 
the University of West Virginia. The tra- 
dition is that while there he argued his 
first case. A serious difference of opinion, 
on a question of discipline, arose between the 
faculty and the class of which Mr. Knox was 
a member. The faculty granted a hearing to 
the students on the question in dispute; Mr. 
Knox was chosen as spokesman for the class. 
He looked very small beside some of his 
classmates, and it is to be feared that he was 
chosen partly by way of joke, on account of 
his small stature; but he delivered an argu- 
ment that astonished both his classmates and 
the faculty. He showed so thorough a com- 
prehension of the principles by which a col- 
lege should be governed, and expounded his 
objections to the regulation so clearly and 
forcibly that he succeeded in persuading the 
faculty to reconsider its action, and to repeal 
the obnoxious rule. 

After two years at Morganstown, Mr. Knox 
went to Mount Union College, at Alliance, 
Ohio, where he was graduated in 1872. It 
was while at Mount Union that the friend- 
ship began between President McKinley and 
his present Attorney General,—a friendship 
which has remained unbroken for thirty 
years, and which may fairly be considered as 
one of the important factors in the recent ap- 
pointment of Mr. Knox. It is said, indeed, 
that Mr. Knox was led to adopt the law as 
his profession by the advice of Mr. McKinley 
in undergraduate days. 

After graduation Mr. Knox went to Pitts- 
burg, entering as a student the law office of 
the Honorable H. Bucher Swope, United 





States district attorney for the western dis- 
trict of Pennsylvania, and continued in the 
office of Mr. Swope’s successor, the Honor- 
able David Reed, until admitted to the Alle- 
gheny County bar in January, 1875. In 
the spring of the same year Mr. Knox be- 
came assistant United States district at- 
torney, but held the position only a year, 
when he resigned to give his whole time to 
private practice. This was the only public 
office Mr. Knox ever held, except his Cabinet 
position. In 1877 he formed a partnership, 
which has existed up to the present time, 
with the Honorable James H. Reed, who has 
served for a time since then as United States 
Circuit Judge. 

The branch of the law to which Mr. Knox 
has devoted himself especially is the law re- 
lating to corporations; in that he made him- 
self an expert, with the natural result that 
the firm of which he is a member has long 
counted among its clients many large cor- 
porations, among them the Carnegie Steel 
Company. It is interesting to note in pass- 
ing that in the litigation between Andrew 
Carnegie and Henry C. Frick, with whom 
as the executive head of the Carnegie inter- 
ests Mr. Knox had been brought into close 
1elations, the law firm of Knox and Reed, 
because of esteem for both litigants, refused 
to act for either side against the other. 

But in making a special study of corpora- 
tion law, Mr. Knox has not neglected other 
branches of the profession; for if we may ac- 
cept the opinion of members of the bar at 
which he long has been a leader, his opinions 
cn questions of constitutional law are of very 
great weight. 

Mr. Knox is a hard worker in his profes- 
sion. Clear minded and alert, yet painstak- 
ing and methodical, he studies a case in- 
tently, familiarizes himself with every detail 
of law and of fact involved, and having con- 
vinced himself what is the right line of action, 
fights out the matter to the end with untiring 
zeal. He is not an orator in the common 
acceptance of the term; he is not a jury law- 
yer; but he has the gift of placing before the 
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court the law and the facts in a case in the 
most convincing and effective manner. In- 
deed, his argument, only twenty-five minutes 
in delivery, in the Indianapolis traction rail- 
ways cases has been cited as a model of what 
a legal argument should be. He has the legal 
instinct which enables him to grasp the es- 
sential point in a case, to weigh the relative 
importance of its various elements, and, with 
a true sense of proportion, to see clearly the 
bearing of one part of a case upon another. 

In the case just referred to Mr. Knox was 
associated with the late President Harrison. 
The case grew out of an attempt to annul an 
ordinance by which valuable rights and fran- 
chises had been granted the street railway 
companies. It is said that, at first, Mr. Har- 
rison favored a different line of defense from 
that supported by Mr. Knox, and, for a time, 
felt unwilling to adopt the suggestions of a 
younger man. Mr. Knox was so convincing, 
however, in support of his view of the case 
that Mr. Harrison yielded, and the suit was 
argued, and won, on the lines urged by Mr. 
Knox. The strong friendship between these 
two great lawyers dated from that case. 

In personal appearance Mr. Knox im- 
presses one as a strong man physically and 
mentally. He is of medium height, well-knit 
and muscular in build.. His eyes are dark; 
his forehead is high, and his brown hair is 
turning gray. His smooth face shows a 
strong, resolute mouth, and the whole ex- 
pression of the face stamps him as a man 
self-confident, self-controlled, with great re- 
serve force, and of high intellectual powers. 

It will strike a responsive chord in the 
hearts of many of his professional brethren to 
find that the new Attorney General is an en- 
thusiastic fisherman, and to know that he 
brings to the pursuit of the gentle sport that 
same alertness, skill and perseverance that 





he bestows upon the affairs of his clients. 
Indeed Mr. Knox brings angling and the 
law into very close relationship, for books 
and papers are often taken into the woods, 
and many important legal problems have 
been worked out beside a trout stream. 

Fishing, however, is not the only sport at 
which Mr. Knox is adept. He is fond of sev- 
eral kinds of out-door exercise, and he is a 
good walker and an expert golfer. But 
driving is the sport which divides with fish- 
ing the first place in his affections. With 
the same spirit of thoroughness in his recrea- 
tion as in the work of his profession he has 
become, by careful study, an excellent judge 
of a horse; and it may be an open question 
whether Mr. Knox takes more satisfaction in 
the successful outcome of some important 
case, than he derived some time ago from 
driving a pair of his horses a mile in time 
which broke, by two seconds, the world’s 
pole record for gentlemen drivers. 

The generally accepted belief seems to be 
that four years ago the President had serious 
thought of offering the Attorney Generalship 
to Mr. Knox, but that the latter’s close ge- 
lations with the Pittsburg corporations, es- 
pecially in view of the bitter feeling roused 
by the then recent Homestead strike, made 
the appointment seem inadvisable at that 
moment. It is said also, that at that time Mr. 
Knox did not feel justified in putting aside 
his large practice. Fortunately both of these 
objections had lost, by this time, much of 
their weight;with the result that we have, as 
our new Attorney General, a thoroughly 
equipped and able lawyer, a tireless worker, 
a man of perseverance and courage, and, 
withal, a gentleman who, by nature and by 
training, is fitted to maintain the high stand- 
ards and fulfill the arduous requirements of 
his high office. 
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ON THE CIRCUIT IN SOUTHERN WEST VIRGINIA. 


By Epwarp S. DOoo.itTrtrLe. 


N the year 1863 and in the midst of civil 

war, that part of Virginia lying between 

the Alleghany Mountains on the east and the 

Ohio and Big Sandy Rivers on the west, 

was admitted to the Union as the State of 

West Virginia, with the motto, Montani 
semper liberi. 

Those were troublous times for the Union. 
Whether the new State should continue a 
member thereof with all the insignia and 
rights of independent Statehood, and thus 
demonstrate the truth of her motto, was one 
of the questions to be answered by the arbi- 
trament of war. It was eminently proper 
that these fearless, liberty loving moun- 
taineers should adopt this motto. The hills 
and mountains of their native land are well- 
nigh innumerable. In the southern part of 
the State, at the time of its admission, the 
natives, whether pursuing their usually 
peaceful avocations, whether resisting the 
encroachments of foreign land-grabbers or 
evading the officers of the law, were in their 
mountain retreats always free. 

“? Tis a rough land of earth and stone and tree, 

Where breathes no castled lord or cabined slave, 

Where thoughts and tongues and hands are bold 
and free, 

And friends will find a welcome, foes a grave ; 


And where none kneel save when to heaven they pray, 
Nor even then unless in their own way.” 


Well, the war ended—or rather the war 
ended well for the Mountain State. And 
since the war West Virginia has rapidly in- 
creased in population and wealth. Immi- 
gration and capital, encouraged by the law- 
making powers, have poured steadily into 
the State. 

The inland rivers have been improved, 
locked and dammed. The mountains have 
been reached and traversed by numerous 


railways. Upon these thoroughfares im- 


mense quantities of coal, coke and timber, | 





the chief products of the State, are annually 
exported, with the supply apparently inex- 
haustible. 

The successful future of West Virginia is 
assured. In the language of the expiring 
Father Paul to his country, Esto perpetua. 

Not unnaturally lawyers have been more 
instrumental than any other class of West 
Virginians in forming the State Constitutions 
and government, in adopting a rational sys- 
tem of laws, and, doubtless, by these their 
efforts, in promoting the general welfare and 
prosperity of the people. In support of this 
allegation,—not pretension as some of the 
ignorant laity may, Josh Billings like, “sar- 
kastikally sugjest”,—it is only necessary for 
the latter class to look up the biographies 
of many pioneers of the West Virginia Bar 
—lawyers who have attained distinction in 
the legal profession and whose names are 
inseparably associated with the history and 
laws of the State. 

Before and for some years after the war, 
there was no railroad in the southern part of 
West Virginia south of the Baltimore and 
Ohio, and in this part of the State the Circuit 
Judges with their respective retainers, the 
best lawyers, or rather advocates, rode on 
horseback the circuit, from county to county. 
In those days the Judge and the lawyers ac- 
companying him would sometimes not 
“round up” to greet friends and relatives at 
home until after an absence of two or three 
months, 

Occasionally they would ride three or four 
days before reaching the county-seat at which 
a term of court was to be held. During this 
long ride they beguiled the time by relating 
anecdotes, singing songs, cracking jokes at 
each other’s expense, shooting at the game 
which came in their way, and occasionally 
racing their horses—after partaking too 
freely of the red-rosebud liquor with which 





On the Circuit in Southern West Virginia. 


285, 





they were always supplied, to help them on 
their way and over the mountains. 

The latchstring of every cabin door hung 
out, inviting them to enter, eat, drink and be 
merry. “Git off yer horse and look at yer 
saddle,” was the mountaineer’s usual salu- 
tation and welcome greeting. The lawyers 
after sharing his hospitality were careful not 
to insult their host by offering him any re- 
muneration for their board and lodging. 
They were familiar with his eccentricity and 
yet not disposed to get something for noth- 
ing. And therefore in a politic way, when 
the host was supposed not to be looking, 
they slipped their coins into the hands of the 
house-wife who had made for them the sweet 
ash-cakes and good corn-dodger bread. 

In those days the lawyers on the circuit 
carried their law libraries in their saddle- 
bags. Tucker’s Commentaries, Russell on 
Crimes, and Greenleaf on Evidence were the 
principal treatises from which they obtained 
their law learning, and with this artillery 
they bombarded Judge and jury. 

Tucker’s Commentaries were the lawyer’s 
cade mecum. Seldom did any Judge have 
the temerity to rule contrary to any authority 
found within the lids of those-books. There 
is a story current in this section that a cer- 
tain attorney, stimulated for the great legal 
’ effort he was about to make, was once pro- 
ceeding, contrary to the ruling of the presid- 
ing Judge, to argue to the jury a “point of 
law,” and in support of his, the attorney’s 
legal opinion, to read from his favorite 
author, when the Judge sternly interrupted 
him:—“Mr. S., the Court has ruled on that 
point and the Court’s ruling is the law which 
governs this case. And you will quit argu- 
ing contrary to the ruling of this Court, or 
take your seat.” 

“T understand your Honor’s ruling,” re- 
plied the attorney, “and that it is the law of 
this case, so far as your Honor’s Court is 
concerned; but I beg permission to read a 
short paragraph from this book, not to con- 
tradict your Honor’s ruling, but to show 
you what a d d fool Judge Tucker was.” 


The principal capital on which most at- 
torneys then did business was their oratorical 
powers, rather than a thorough knowledge 
of the law acquired from the current text- 
books. 

The verdict was frequently the result of 
an eloquent speech and not according to the 
merits of the case; and judgment on this ver- 





| higher court. 


dict ended the litigation. 

Seldom did an attorney take his case to a 
It was easier and more con- 
genial to argue the case orally in open court, 
than out of the court-room and presence of 
the listening and admiring throng to prepare 
the written bills of exceptions and record 
necessary to obtain an appeal or writ of error. 
The native West Virginia lawyer is a natural 
orator, and in this respect compares favor- 
ably with attorneys hailing from many other 
States. 

It is not easy to give the reason why. The 
mountain air and scenery seem to inspire the 
fearless independent spirit that he has in- 
herited from his Virginia ancestry, and to 
make him eloquent and plausible when argu- 
ing what is neither law nor logic. The ad- 
‘vocate gifted with an eloquent tongue is 
prone to wander from the record, especially 
in the trial of criminal cases. An apt illus- 
tration of this tendency was recently ob- 
served by the writer in the trial of a Hatfield 
murder case in the County of M., on the 
border between West Virginia and Ken- 
tucky. Governor W. had been retained for 
the defence, and Colonel T. for the prosecu- 
tion, both able and eloquent lawyers. The 
former during the two hours he argued be- 
fore the jury seemed inspired. In glowing 
colors he portrayed the innocence of the 
prisoner, and then in the darkest hues the 
murderous intent and guilt of the deceased 
at the time of the tragedy. He reversed the 
tables on the prosecution, placed the de- 
ceased on trial and convicted him before the 
jury. His argument was to some extent 
based on matters not in evidence. Had the 
case gone to the jury at the conclusion of 





| his argument, the prisoner would doubtless 
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have been acquitted of murder and convicted 
of manslaughter. 

Colonel T. rose equal to the occasion, and 
at least once in his argument also wandered 
from the record. In one of his oratorical 
flights he referred to the numerous victims 
of the Hatfields, to the midnight burning of 
a McCoy dwelling house across the border 
in Kentucky and the shooting of the fleeing 
inmates by the Hatfields, during the Hat- 
field- McCoy feud. 

He lined up the ghastly skeletons of their 
victims before the jury and then, to give the 
jury a better view of the horrible picture, he 
flashed upon the whole line the light of that 
burning dwelling-house. Here the presid- 
ing Judge rung down the curtain upon the 
scene by mechanically instructing the at- 
torney to confine his argument to the evi- 
dence in the case. 

The attorneys now practicing in the south- 
ern part of the State, while not less eloquent 
than their predecessors, are as a rule better 
lawyers. They do not trust alone to their 
gifts of oratory. They watch closely the rec- 


ord of the case and endeavor to keep the 


same clear of reversible error. 

They are familiar with the reported decis- 
ions of the Court of Appeals, and the practice 
and procedure in the Circuit Courts; and 
their constant endeavor is to obtain judg- 
ments for their clients that will stand the 
scrutiny of the appellate court. 

The office of an advocate continually prac- 
ticing his profession and arguing cases in 
court, tends to sharpen his wits and powers 
at repartee. The late P. K. McC. was well 
known in this part of the State for his nat- 
ural and acquired characteristics in this re- 
spect and also for an exuberance of diction. 

If attorneys in the court-room grew 
facetious attempting to make him the butt 
of their jokes, they always found to their dis- 
comfiture, that he was abundantly able to 
take care of himself. And quite frequently 
he was wont to assume the aggressive, at 


times unexpected and somewhat inop- 
portune. It is related that the late Senator 
John E. Kenna, when a young man, aspiring 
for his first congressional nomination, went 
to the County of L., there met and was in- 
troduced to McC. in a crowded court-room. 
The candidate, anxiously looking for politi- 
cal friends, expressed his pleasure in meet- 
ing a Democrat of whom and whose ability 
he had heard such favorable reports. “Mr. 
Kenna,” replied the attorney, surveying the 
candidate from head to foot, “I was well ac- 
quainted with your father. He was a man 
of fine personal appearance, of an unusually 
intellectual countenance, attractive in his 
manners and prepossessing on the first ac- 
quaintance. There is nothing about you, 
Mr. Kenna, except your name, that reminds 
me of your father.” 

We imagine that the witty attorney’s 
greeting would have been somewhat differ- 
ent, could he have foreseen the subsequent 
career of the young man; that he would be 
elected three times to Congress and twice to 
the United States Senate; that he would ac- 
quire a national reputation for wise states- 
manship; and that his statue of imperishable 
marble would be placed in the rotunda of the 
Capitol at Washington to perpetuate the 
name and fame of John E. Kenna. 

Times have changed. Lawyers to-day do 
not go regularly with the Judge on the cir- 
cuit, but stay at home and spend more time 
in the seclusion of their office. There they 
do their most effective work and earn the 
largest fees; but occasionally when out on 
the circuit, they take quite naturally to the 
ways of the pioneer lawyers. 


“ They strive mightily, 
But eat and drink as friends.” 


They become social creatures, drink to 
each other’s health and success, and for the 
time being observe and obey the second 
| great commandment in the law,—Thou shalt 
love thy neighbor as thyself. 
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SOME CURIOUS FACTS ABOUT THE CORONATION OF 
AN ENGLISH MONARCH. 


By Jonn DE Morcan. 


HE long reign of Victoria has caused 
many of the old customs, rites and 
formalities connected with the coronation of 
a monarch to be forgotten. Some of these 
ancient customs I propose to bring into the 
light of the twentieth century. 

The incidents connected with the procla- 
mation of King Edward VII. are so recent 
that reference to them would be entirely out 
of place, but the papers have not told of the 
proclamation of the king in the old town of 
Dartford, in Kent. It was in Dartford that 
Wat Tyler began his insurrection, and which 
in the time of Elizabeth could boast of a 
royal residence. In the thirteenth century 
the town of Dartford rendered good service 


to the then king and in granting a charter. 


he gave the right to the town to hold a 
market, and also the privilege was granted 
to the lord of the manor and the market of 
officially making known the accession of a 
new monarch. This right has been exer- 
cised this year, and it has been held that the 
manor and its valuable privileges would have 
been forfeited to the crown had not the pro- 
clamation been duly made. On the day it 
was Officially known that Victoria was dead 
the following proclamation was posted in 
the market place: 


BY ROYAL COMMAND! 


On the death of Queen Victoria, un- 
der the Charter and Statute Rights of 





this Market of Dartford, Albert Edward, 
Prince of Wales, is now King of Eng- 
land.—Lord Tredegar. 


Lord Tredegar, the lord of the ancient 
manor, did not care to risk his rights to the 
manor by neglecting the proclamation, 
though it bordered on the absurd, for the 
monarch of a mighty empire to be proclaimed 
king by a little town of nine thousand inhab- 
itants. 

The owner of Dartford market and manor 
can point to a very ancient document grant- 
ed: by the crown, should any one question his 
title to say who is or is not monarch of Eng- 
land. 

When the unfortunate Lady Jane Grey, 
after reigning only ten days, was condemned 
to death, a doubt was raised whether she 
had been legally proclaimed queen, and 
among other evidence presented to Queen 
Mary was the fact that Jane Grey had been 
proclaimed at Dartford, thus making her 
Queen of England, and therefore justifying 
the death penalty for usurpation. 

Addington Palace, long the residence of 
the Archbishops of Canterbury, was granted 
to its ancient owners, the Trecothicks, on 
consideration that at the coronation feast 
of a king they should serve up to him a 
mess of pottage. This curious custom dated 
from the days of William the Conqueror, 
who granted the manor to his cook, Tezelin. 
The custom was faithfully observed until 
the coronation of James II., when the owner 
of Addington was permitted to make a dish 
of “grouts” in the royal kitchen, and to carry 
it with his own hands to the king’s table. 
The king was so pleased with the dish that 
he said no other monarch should be so 
favored and ordered that a small sum of 
money be paid to future kings in lieu of 
pottage. 
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Whenever Edward is crowned it will be 
the duty of Frank Seaman Dymoke, heredit- 
ary king’s champion, to step forward, duly 
equipped, to challenge all who are bold 
enough to deny the king to be the lawful 
sovereign. The office of king’s champion 
dates back to the coronation of William the 
Conqueror, who conferred upon Lord Mar- 
mion, of Fontenoy and Marmion, the title of 
king’s champion, and with it the manor and 
barony of Scrivelsby, in Lincolnshire. The 
house and lands were held by “barony and 
grand sergeantry,” the terms of the tenure 
requiring that at the coronation “the lord 
of the manor, or some person in his name, if 
he be not able, shall come well armed for 
war, upon a good war-horse, into the pres- 
ence of our lord the king, and shall then 
and there cause it to be proclaimed that if 
any one shall say that our lord and king has 
no right to his crown or kingdom, he will 
be ready and prepared to defend with his 
body the right of the king and kingdom 
against him, and all others whatsoever.” The 
title of king’s champion descended in direct 
line from the lords of Fontenoy until the 
reign of Henry III., and then through the 
failure of heirs male the championship passed 
into the Ludlow family by the marriage of 
one of Marmion’s daughters with Sir 
Thomas de Ludlow, whose granddaughter 
married Sir John Dymoke, in the reign of 
Edward III. The title and manor has re- 
mained in the Dymoke family to the pres- 
ent day. 

Though the champion has not publicly en- 
tered Westminster Hall to make his chal- 
lenge, since the coronation of George IV., 
he was ready within the precincts of the hall, 
at the coronation of William IV. and Vic- 
toria, in case he should be called on to fulfil 
the terms of his tenure. In both cases he had 
his white horse saddled and his armor ready 
to don at an instant’s notice. 

When the coronation of George IV. took 
place in Westminster Abbey, the ill-used 
Queen Caroline attempted to force an en- 
trance into the Abbey to interrupt the cere- 





mony; she reached the door leading to the 
cloisters, but found it locked. She knocked 
on it for some time but finally had to retire. 
More than one influential Englishman asked 
permission to challenge the King’s right to 
be crowned without the Queen, but she de- 
clined to allow the sacrifice, for it would have 
meant imprisonment or death to the chal- 
lenger. 

Many changes have been made in the title 
of the sovereign of England as the centuries 
passed. In the days of the Heptarchy was 
first heard the title “Rex gentis Anglorum,” 
but the style King of England was first used 
by Egbert in 828. King John, at the end 
of the twelfth century, was the first to use 
the pronoun “we” in his communications 
with his subjects. The monarch is still desig- 
nated “Defender of the Faith,” a title con- 
ferred by Pope Leo X. upon Henry VIIL., 
in recognition of a theological polemic 
against Luther which the much-married 
king had written. When Henry renounced 
Romanism and declared that the Pope had 
no power or jurisdiction over him, Pope 
Paul III. revoked the permission to use 
the title, but the King, much annoyed, 
caused an act of Parliament to be passed 
(35 Henry VIIL., cap. 3), which annexed to 
the Crown of England forever the style of 
“Supreme Head of the Church” and “De- 
fender of the Faith.” 

The best authorities, such as the “Ency- 
clopedia Britannica,” state that it is under the 
above-mentioned act that the title of Fidei 
Defensor has ever since been used, but that 
statement cannot be correct, for the 1 and 
2 Philip and Mary, cap. viii., sec. 20, re- 
pealed the entire act of King Henry in the 
following emphatic words: 

“Act for the ratification of the King’s 
Majesty’s style shall henceforth be repealed, 
frustrate, void, and of none effect.” 

The title of Fidei Defensor has never been 
revived in any English Act of Parliament, 
and must, therefore, still depend for its right 
to be used on the Pope’s bestowal. When 
Mary came to the throne, Cardinal Pole was 
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sent as Papal Nuncio, and in pronouncing 
the absolution over the kneeling King, 
Queen and entire Parliament, he removed, 
in the Pope’s name, all “censures, judg- 
ments and pains,” and it was soon evident 


+ 


and in the preface to the acts of the second 
session the full titles of the monarch are set 
forth in these words: 

“Acts made at a Parliament begun and 


| holden at Westminster the one and twentieth 


CORONATION CHAIR, 


that it was held the Pope’s bar to the title 
was one of the censures removed. It was 
customary in those times to print the whole 
of the acts of a session in one continuous 
roll, and preface them with the full style and 
title of the King. In the preface to the acts 
of the very session in which the act of King 
Henry was repealed, the title cropped up, 





day of October, in the 2 and 3 year of the 
reign of our most Gracious Sovereign Lord 
and Lady, Philip and Mary, by the Grace of 
God King and Queen of England, France, 
Naples, Jerusalem and Ireland; Defenders of 
the Faith; Princes of Spain and Sicily,” etc. 

It was Henry VIII. who first adopted 
the title King of Ireland instead of “Lord.” 
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It was not until the union of England 
and Scotland in the reign of Queen Anne 
that “Great Britain” came into use. When 
the act of union was passed and _ Ireland 
lost its legislative independence, it was 
ordered that the royal title should be: 
“Georgius Tertius, Dei Gratia, Britanniarum 
Rex, Fidei Defensor.” This was the first time 
the long-prized title, “King of France,” had 
been dropped, and this was only one hundred 
years ago (1801). On the 2ist of January, 
1837, Hanover was dropped from the 
Queen’s style when she came to the throne, 
no woman, according to the Constitution of 
that country, being eligible to reign. An- 
other change’ was made in 1876 when Queen 
Victoria was proclaimed Empress of India. 

Certain isles and even towns still have 
the right to be mentioned in any proclama- 
tion which requires the king’s signature, 
though this has not been insisted on except 
on very rare occasions. The proclamation 
of King Edward VIL., “requiring all persons 
being in office or authority” to continue in 
the execution of their duties, specifies as the 
places to which this shall refer as: “Our 
United Kingdom of Great Britain and Ire- 
land, Dominion of Wales, Town of Berwick- 
upon-Tweed, Isles of Jersey, Guernsey, Al- 
derney, Sark or Man, or any of Our Foreign 
Possessions, or Colonies, or Our Empire of 
India.” 

The oath which the new king will have to 
take on his coronation is the one prescribed 
by statute (1 Will. and Mary, st. 1, c. 6.) with 
a slight modification on account of the dis- 
establishment of the Irish Church. It had 
been found that prior kings had tampered 
with the oath, and there is in existence a copy 
of the oath sworn to by Henry VIII., inter- 
lined and altered with his own hand. To pre- 
vent any such changes in future the wording 
of the oath was established by statute. 

He will take his place in a chair before and 


below the throne. Then the Archbishop of | 
| God.” 


Canterbury, accompanied by the high officers 
of the State, presents him to the people to 
receive their homage, which is rendered by 
the boys of Westminster School. This is 





called “the recognition.” Then follows the 
oblation of gifts on the altar; then the Litany 
is chanted, and the Communion office com- 
menced. After the Nicene Creed the corona- 
tion oaths are taken. 

The Archbishop of Canterbury will de- 
mand: 

“Sir, is your majesty willing to take the 
oath?” To which Edward will reply: “I 
am willing.” Then the Archbishop will put 
these questions, a printed copy of which, to- 
gether with the necessary responses, will 
have been given to the king: 

“Will you solemnly promise and swear to 
govern the people of this United Kingdom 
of Great Britain and Ireland, and the domin- 
ions thereto belonging, according to the 
statutes in Parliament agreed on, and the 
respective laws and customs of the same?” 

The King: “I solemnly promise so to do.” 

“Will you, to your power, cause law and 
justice, in mercy, to be executed in all your 
judgments?” 

“T will.” 

“Will you, to the utmost of your power, 
maintain the laws of God, the true profession 
of the gospel and the Protestant reformed re- 
ligion, established by law? And will you 
maintain and preserve inviolably the settle- 
ment of the united church of England and 
Ireiand, and the doctrine, worship, discipline 
and government thereof, as by law estab- 
lished within England and Ireland, and the 
territories thereunto belonging? And will 
you preserve to the bishops and clergy of 
England and Ireland, and to the churches 
there committed to their charge, all such 
rights and privileges as do, or shall appertain 
unto them, or any of them?” 

“All this I promise to do.” 

The king then goes to the altar, and lay- 
ing his hands upon the Gospels, takes the fol- 
lowing oath: 

“The things which I have heretofore prom- 
ised, I will perform and keep, so help me 


The king then kisses the book and signs 


the oath. 
After the taking of the oaths comes the 
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inointing and the vesting of the sovereign 
with the Episcopal insignia, the alb, the stole 
and the pallium. The stole is the insignia of 
oriesthood; only an Archbishop, or spiritual 
head of the church, can wear the pallium. 

The spurs, sword of state, and the sceptre 
are next presented. The coronation follows 
and then the enthronement and homage. 
Lastly the Communion Office is completed. 
Should Alexandra be crowned queen consort 
she will be anointed, crowned and en- 
throned immediately after the king’s en- 
thronization is completed, and she will be 
conducted to her own throne on the king’s 
left hand, the royal pair receiving the sacra- 
menta! bread and wine together. 

The coronation takes place in the Chapel 
of Edward the Confessor, Westminster Ab- 
bey, the king sitting on the original coro- 
nation chair, the queen consort on that made 
for the coronation of William and Mary. 

The coronation chair has been in use for 
centuries. Jn the seat of the chair is the 
“stone of destiny” upon which the kings of 
Scotland were crowned since the beginning 
of the sixth century, and prior to which time 
it had been in use for the same purpose in 
Ireland for at least a thousand years, and as 
many claim, from the time it was taken into 
Ireland from Bethel, where it had been set 
up by Jacob for a pillar. (Genesis xxviii, 18.) 
The history of the “stone of destiny” can be 
traced back clearly for two thousand years. 

After his coronation the King is entitled 
to many privileges and perquisites, one of 
which is the right to the head of every whale 
caught on the coast of his kingdom. The 
tail-goes to Queen Alexandra, the object of 
the division being to guarantee that the 
Queen’s wardrobe shall be furnished with 
whalebone. The King is entitled to every 
sturgeon brought to land in the United 
Kingdom; a law which is evaded by astute 
fishermen taking the sturgeons to some 
foreign port and re-shipping them to Eng- 
land. At the coronation and every anni- 
versary thereafter the King is entitled to re- 





ceive from divers persons a tablecloth, worth 
three shillings, two white doves, two white 
hares, a catapult, a pound of cummin seed, 
a horse and halter, a pair of scarlet hose, a 
curry-comb, a coat of gray fur, a nightcap, 
a falcon, two knives, a lance, worth two 
shillings, and from his tailor a silver needle. 

When Henry VI. returned from the coro- 
nation in France, at the conduit in Cheap 
were formed “several welles—the Well of 
Mercie, the Well of Grace, and the Well of 
Pitie-— and at each well a ladie, standing, 
administered the waters to all who asked, 
and these waters were found to be wine. 
About these wells were set various trees in 
full leaf and fruit, all heavilie laden with or- 
anges, almonds, pomegranates, olives, lem- 
ons, dates, quinces, blanderells,peaches, cos- 
tards, wardens and plums.” 

When Edward VI. was crowned he had to 
stop the procession for a considerable time to 
watch the antics of a foreign rope dancer 
whose rope was stretched from St. Paul’s 
steeple downward to a great anchor near 
the gate of the Dean’s house. The dancer 
came down the rope from the top of St. 
Paul’s headforemost, kissed the king’s foot 
and then ran up again and turned somer- 
saults and danced and performed for the 
space of half an hour. 

When Queen Mary passed through the 
city for her coronation the Lord Mayor had 
engaged a Dutchman to stand on the weath- 
ervane on the top of St. Paul’s steeple, hold- 
ing in his hand a streamer five yards long, 
which he waved about. Then he stood on 
one foot on the weather vane and afterwards 
knelt down on it. The city paid him for this 
performance the sum of £16 13s. 4d. 

At the coronation of Edward VII. it is 
not likely that ropewalkers or acrobats will 
be engaged by the city, but there is no doubt 
that brilliant illuminations and plenty of 
bunting will testify to the fact that though 
the queen may be mourned, a live king is of 
more advantage to trade than a dead queen. 
The queen is dead! Long live the king! 
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A NEW DEPARTURE IN THE PROFESSION. 


New York, June I, I9go1. 
Joun Situ, Esgre., 


Dear Sir:—We are sending to our clients, 
many of whom are too busy to go to law, a 
very complete service in the way of a Daily 
Law Letter. The letter is purposely made 
of a size that will conveniently fit any waste- 
basket of the usual dimensions, while the 
paper is of a texture remarkably soft and 
pliable and therefore well adapted to the 
use of gentlemen who shave themselves. 
These letters will be sent free of all expense 
to those who drop us a line requesting them 
and at the same time enclose $200 in stamps. 

We enclose herewith our letter for June 
Ist, 1901. Do you need such service? 

Very truly yours, 
FLasHic & LiGur. 


P. S—We request that, if convenient to 
your good self, the stamps sent be uncan- 
celled, as we have had some difficulty in per- 
suading the postal authorities that cancella- 
tion does not appreciably affect the intrinsic 
value of the engraving. 


New_York, June I, 1901. 
Joun Situ, Esqre., 


Dear Sir:—We have to report that while 
business continues only moderate, many 
houses are showing new styles in Trusts 
and Combinations that are likely to attract 
out of town buyers. Last Wills and Testa- 
ments are beginning to move, although the 
late spring has kept things a little sluggish 
in this line. With the coming of milder 
weather and the buoyant discarding of over- 
coats, which usually occurs this month, we 
shall expect to see Probates increase to their 
customary proportions. Already the spring 


demand for divorces is beginning to be felt, | 








and there is reason to think that, when the 
discussions of family plans for the summer 
are once fully launched, this line will quickly 
assume its dominant position in the trade of 
this season. 

Spot advice is dull. The market seems to 
be over-supplied with inferior grades, 
largely due to the fact that Reform Com- 
mittees and the Clergy, have recently opened 
up several lines which were badly damaged 
by the recent election and were generally 
supposed to have been abandoned to the 
underwriters. 

Negligence suits have fallen off some- 
what, since people have grown accustomed 
to the loss of friends and relatives in this 
way, ranking the trolley with pneumonia or 
any other act of God. This line, it may be 
said, is likely in the future to be handled 
largely, if not entirely by Probate houses. 

The large demand for Libel suits continues 
unabated, indeed, if anything, it is on the in- 
crease; our own theory of the cause of this 
being that there is less reputation than ever 
before and the less reputation a man has the 
more strenuous he is in his endeavor to pro- 
tect what little the newspapers have left 
him. 

In a general way, our advice to our clients 


| is to lie low for the present and, while not 


abandoning lines of litigation already begun, 
not to open any new lines, until a quick re- 
covery is almost assured. Public confidence 
in human testimony has been rudely shaken 
by Wall Street denials, and until it is re- 
established, disagreements of juries are more 
likely to be the rule than the exception. 
Yours very truly, 
FLasHiE & LiGut. 


N. B.—For terms upon which the above 


| service can be regularly obtained, see our 


personal communication sent herewith. 
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GARDENING. 


By R. VasHOoN ROGERs. 


“s OD ALMIGHTY first planted a 

garden; and, indeed, gardening is 
ihe purest of human pleasures.” Many have 
been the lawyers who have loved to delve, 
to “wind the woodbine round the arbor, or 
direct the clasping ivy where to climb,” or to 
redress “the spring of roses intermixed with 
myrtle.” “The wisest, brightest, meanest 
of mankind,” Lord High Chancellor Bacon, 
“the most distinguished man who ever held 
the Great Seal of England,” says that a 
garden “ought not well to be under thirty 
acres of ground and to be divided into three 
parts; a green in the entrance; a heath or 
desert in the going forth; and the main 
garden in the midst, besides alleys-on both 
sides.” In it he would have grass, and foun- 
tains, hedges and thickets of sweetbrier and 
honeysuckle, the ground set with violets, 
strawberries and primroses, “for they are 
sweet,” little heaps decked with brilliant 
flowers and blooming bushes; flowers blos- 
soming fair to the eye and plants that do best 
perfume the air. We cannot quote but simply 
advise you to read the whole judgment of 
this great immortal on the subject. 

Bacon’s immediate predecessor on the 
woolsack once, when opening Parliament, 
called the royal prerogative of establishing 
monopolies “the chiefest flower in Eliza- 
beth’s garden.” He cultivated rhetoric and 
flowers of speech, not the soil. 

What can be done to the canine, feline, 
equine, bovine and gallinacean animals of 
your neighbors that trespass upon your 
garden, disporting themselves on the flower 
beds to the destruction thereof and of all the 
angelic qualities in your character? 

This is the first great question; and the 
second is like unto it, what can you do to 
your neighbor if you don’t forgive him these 
trespasses? 

You can “shoo” these animals, both quad- 





rupedal and bipedal, out; but you had better 
not shoot them. In shooing cows or horses 
you may resort to any of the ordinary means 
which a prudent man would naturally use: 
you may set a dog on them, but beware of 
using a dog that*from its size and habits a 
man of care and prudence would not em- 
ploy. If, however, you have no reason to 
believe that the dog is needlessly fierce, and 
you use your best endeavors to restrain his 
ardor, you will not be responsible to the 
owner of the trespassers for any excess of 
zeal on the part of your canine assistant. 
(Tobin v. Deal, 60 Wis. 87: 50 Am. Rep. 
345-) 

As to what a prudent man would do you 
will probably never know, until a jury is 
called upon by the judge to decide whether 
the means used by you for driving out the 
marauding cattle were reasonable and nec- 
essary for the protection of your property. 
(McIntyre v. Plaisted, 57 N. H. 606.) The 
knowledge may come too late to be of any 
practical utility to you. En passant we would 
query whether the intelligence of the average 
juryman has increased since the arrival of 
the “Mayflower.” 

Necessary force may be used in expelling 
the trespassers, but both the common law 
and humanity forbid you inflicting any un- 
necessary injury upon them: you must not 
shoot or wound them. The owner of the 
animals may be liable to you for the damage 
committed, yet the /ex talionis of the Mosaic 
dispensation does not apply—you cannot in- 
flict injury for injury, nor wreak vengeance 
on the animals that only obey the instincts 
of nature in seeking food where it is most 
inviting. (Snap v. People, 19 Ill. 80: 68 Am. 
Dec. 582.) You may, however, get a little 
of the sweets of vengeance by turning them 
loose on the highway,and so let them wander 
away, or go to perdition: unless, indeed, 
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their presence in your potato patch is owing 
to a defect in your fences for which you are 
responsible. Legal duties and obligations 
fall far short of the golden rule, “Whatso- 
ever ye would that men should do to you, so 
do to them.” But be careful not to drive the 
kine further along the highway than is nec- 
essary to keep them off your land. (Tobin 
v. Deal, supra: Shearman & Redfield on 
Negligence, sec. 200.) 

The owner of an animal is liable for the 
injuries which, by his negligence, he suffers 
it to commit—for that and nothing more. 
If he has done all that he, or any other man 
in his circumstances, reasonably could to 
prevent injury he is not liable. Every un- 
warrantable entry by a man, or his cattle, or 
ether animals, on another’s land is a tres- 
pass, and the man is as much responsible for 
the trespass of his animal as for that of him- 
self: and the law presumes negligence 
against him if his animal trespasses; (but see 
below). The general rule of the Common 
Law is that a man is bound to keep his cattle 
on his own land: the owner of a garden is 
not bound to fence them out. However the 
Common Law is not common everywhere: 
oftentimes statutes enact that people must 
fence in their gardens to protect them from 
wandering kine and equines. If such a 
statute exists where you dwell you must 
govern yourself accordingly: it abrogates 
the Common Law rule. (52 Ill. App. 200.) 

The owner of a cow may be liable for her 
voracious appetite and her hoof prints even 
though a stranger turned her out of her own 
proper pasture on the highways. (Noyes v. 
Colby, 30 N. H. 143.) The owners of buf- 
falo bulls, whether tame or wild, are re- 
sponsible for their trespasses. (81 IIl. 403: 
24 Mo. 199.) 

If you are fortunate enough and active 
enough to catch the animal in the very act 
you can distrain it for damage feasant, and 
hold it (subject to the rules and regulations 
duly provided either by Common Law or 
statute) until the owner has given you sat- 
isfaction for all the damage done: should he 


| fail to do this you can in due time sell the 
animal and pay yourself. (Am. & Eng. Enc. 
Law s. v. Animals.) 

As to trespassing cats, dogs and chickens 
you must not kill them if they are only run- 
ning about and doing no damage: that is 
quite clear. Even if they are doing damage 
it is, as a rule, not lawful or wise to kill them. 
Your safest plan is to sue their owners for 
the injuries you have sustained. They will 
probably be held liable to you for your 
losses: although it is not quite clear that the 
law will presume negligence in the owners 
from the simple trespassing of these small 
fry as it does in the cases of horses and cows. 
(Matthews v. Fiestal, 2 Ed. Smith, go: Am. 
& Eng. Enc. of Law, s. v. Animals: Van- 
luven v. Syke, 4 Denio 127: Dunckle v. 
Kocker, 11 Barb. 387: Reed v. Edwards 17 
C. B. [N. S.] 245.) If a dog is on your 
ground and you fear he will kill your hens 
you may take his life, if he is worth less than 
your chickens: or if you find your neigh- 
bor’s cat in your poultry yard and you can- 
not otherwise save your birds you may kill 
the cat. But for a playful rush through your 
strawberry patch or amatory dances over 
your flower beds you must not take their 
lives. (Anderson v. Smith, 7 Bradw. 354: 
Hodges v. Cansey, 48 L. R. A. 95: Harris v. 
Eaton, 37 Atl. Rep. 30.) Once upon a 
time a shopkeeper spread some poison on 
bread and cheese and placed it under his 
counter for the purpose of destroying rats; 
a strange dog came wandering round behind 
the counter, and ate the bread and cheese, 
and ate no more, neither did he trespass any 
more. Nor had the merchant to pay any- 
thing to doggy’s master. Verbum sat. There 
are vermin in the garden that you have a 
perfect right to poison. (Stansfield v. Bol- 
ling, 22 L. T. Rep. [N. S.] 799.) 

Apropos of cats, but not of gardening, do 
you remember Miss Moore’s $75 valuable 
cat of the seven-toed variety, with a do- 
mestic disposition, and the poetical defence 
of its murderers by the Roman (N. Y.) poet 





laureate, D. F. Searle, Esquire? Here is part 
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of the answer to the complaint for the unlaw- 
jul and wilful and wicked taking away and 
killing the cat:— 


This maiden plaintiff's Thomas cat 
Was filled with bad propensity, 

To prowl and fight, and scratch and fight, 
And howl with great intensity. 


The feline ferae naturac 
Would go with great velocity 
Not after rats, but neighbor’s cats, 
And claw them with ferocity. 


He was a mangy flea-bit thing, 
And mingled with bad company; 
No high-born cat aristocrat, 
But nasty, vile and vicious he. 


His sire was mean and mean his dam, 
And damned throughout eternity 
By neighbors sad, and neighbors mad, 

Whose damns meant not maternity. 


A nuisance was this pesky beast, 
Immoral, lewd and profligate; 

*Twas his delight, both day and night, 
His progeny to propagate. 


After this revelation of the character of 
Seven-toed Tom, Miss Moore accepted fifty 
cents and costs. (55 Alb. L. J. 193.) 

As to chickens it is a very common thing 
to kill, or try to kill, one’s neighbor’s poul- 
try because of their scratchings, but it has 
not crystallized into a custom of the country 
so as to exempt you from liability for so 
doing. It is a great satisfaction to a gardener 
to toss dead chickens into the owner’s yard 
or use two or three to enrich a hot-bed, but 
the amusement (if discovered) may cost the 
value of the hens, even though the owner 
lias been frequently warned of the probable 
consequences of their continued depreda- 
tions, and requested to keep them at home. 
(Clark v. Kilcher 107 Mass. 406.) If you can 
catch them in flagrante delictu, and your loss 
is likely to be greater than their value, you 
may slay with impunity, perhaps. (Ander- 
son v. Smith, supra.) 


That wise law-giver, Howel the Good, of | 





Wales, ordained that if one found geese in 
his corn, he might take a stick as long as 
from his elbow to the end of his little finger, 
znd as thick as he chose, and he might 
whack them as hard as he liked, so long as 
they remained among the corn: but he had 
to pay for any he slew outside the corn patch. 
If a man caught a hen in his flax garden he 
might detain her until the owner redeemed 
her with an egg: if it was the “noble chan- 
ticleer” that was caught the person who suf- 
fered damage might either cut off one of his 
claws and let him go, maimed and halt, or 
else he could demand an egg for every wife 
the male bird had at home. 

In Illinois a man found to his cost that he 
could not kill trespassing turkeys, while in 
New York another one discovered that the 
destruction of invading geese was equally 
disastrous; in Connecticut a man scattered 
poison over his ground and gave notice of 
the fact to his neighbors, yet he had to settle 
for the death of hens who intruded on his 
land, ate of the poison and died. (Reis v. 
Stratton, 23 Ill. App., 314: Matthews v. 
Fristel 2 E. D. Smith, 90: Johnson v. Patter- 
son, 14 Conn. 1.) 

Mr. Justice Bailey once decided that if 
pigeons came upon his land he might kill 
them, although he could not make the owner 
of the birds recompense him for the damage 
done. (Hannan v. Mockett, 5 B. & C.) 

About a decade ago two ladies went to 
law about snails; the lady living on one side 
of a wall complained that the lady on the 
other side allowed her snails to crawl over 
the wall and damage her dahlias. The de- 
fendant contended that a snail is “an elusive 
beast” and cannot be controlled, and that 
the flowers were damaged by the complain- 
ant’s own snails: and just as the lawyers 
were expecting to have a nice point decided 
the ladies kissed and made friends. 

Probably after all this you feel that on 
some matters you have, perhaps, “some shal- 
low spirit of judgment: but in these nice 
sharp quillets of the law, good faith, you 
are no wiser than a daw.” 
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A tree belongs to the owner of the land on 
which it grows; however, a tenant owns the 
bushes in his garden. You ask what is a 
tree, and what’s a bush or shrub? 

The courts have given an answer. A 
tree is a woody plant, whose branches spring 
from, and are supported upon a trunk, or 
body; while a shrub is a low, small plant 
whose branches grow directly from the earth 
without any supporting trunk or stem; un- 
dergrowth are plants growing under or be- 
low greater plants; because trees are young, 
of varying heights and thicknesses, they are 
not “shrubs, undergrowth nor bushes.” A 
“tree,” without words of qualification, 
means a standing tree. You do not commit 
larceny at Common Law, no matter how 
many trees you unlawfully carry off; nor can 
you bring an action for slander against any 
one who accuses you of stealing a tree. Be- 
cause a tree is part of the realty. (Clay v. 
Postal Tel. Co. 70, Miss. 411; Idol v. Jones, 
2 Dev. [N. Car.] 162.) 

If a tree grows near the boundary line 
between you and your neighbor, and its 
roots extend into his soil and its branches 
reach over into his yard, the property in the 
tree belongs to you as the owner of the land 
on which it was first sown or planted. A 
man cannot limit the distance to which his 
tree will send its roots. (Berriman v. Pea- 
cock, 9 Bing. 384; Holder v. Coatts, 1 Moo. 
& M. 112; Hoffman v. Armstrong, 48 N. Y. 


201; Lyman v. Hale, 11 Conn. 177.) Ifa 


tree grows directly on the line, partly on his 
land and partly on yours, then you and he 
own it and its fruit in common, and you must 


behave in a neighborly way about it; if one | 


cuts it down or misuses it he will have to 
settle with the other in damages; or if the 
wrong-doer is seen in time he can be re- 
strained by an injunction, and this though 
he is only doing as he has already been done 
(Dubois v. Bear, 25 N. Y. 123; 12 N. H. 


by. 


45; 34 Barb. 543; Quillen v. Betts, 39 Atl. | 


Rep. 595.) 
If a tree, standing wholly in your garden, 


chooses to stretch its roots into your neigh- 


| bor’s ground and draws thence nourishment, 
and if it temptingly stretches forth its 
branches laden with luscious fruit over the 
dividing fence, still the people next door 
have no right to pick the fruit. (Lyman v. 
Hale, 11 Conn. 177; Skinner v. Wilder, 38 
Vt. 105; 25 N. Y. 126.) Even if the apples 
drop from your tree on to the road the 
passers-by have no right to appropriate them 
| against your wishes. If you can pick the 

fruit of your tree hanging over your neigh- 

bor’s fence without trespassing, you have a 
| right to do so, and if neighbor Smith, Jones 
or Robinson interferes to stop you by force 
you can bring him up before the authorities 
for assault and battery. In one case a lady 
was standing on a fence picking cherries 
which hung over into her neighbor’s land, 
the neighbor ordered her to stop, but know- 
ing her rights she persisted, and a scuffle 
ensued, in which her arm received some 
bruises; and for this the ungallant man had 
to pay her $1,000. If some fruit falls into 
the next yard while vou are picking it, ap- 
parently you may go and pick it up (if you 
are mean enough to do so), of course, doing 
no avoidable damage. (Hoffman v. Arm- 
strong, 48 N. Y. 376; 12 Vt. 273; 113 Mass. 
376; Anthony v. Haney, 8 Bing. 192.) 

The courts hold that the maxim Cujus 
est solum, ejus est usque ad coelum, has its 
full effect without extending it to anything 
disconnected with or detached from the soil, 
like fruit on overhanging boughs. Hale 
| picked six bushels of pears off the branches 
| that hung over his land some eight feet up 
'in the air; the tree was four feet from the 
line. For twenty-five years Lyman had 
| picked the fruit from those branches; the 
| Court decided that Hale was not a joint 
owner because two roots had come into 
his land, and that he was liable in trespass 
for taking the fruit. In Skinner’s case the 
trouble was over an apple tree and with the 
like result. 

A most absurd case was where the Court 
of Chancery, in England, was appealed to to 
compel a man to give back a cherry stone, 
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ind that high court actually ordered that the 
dentical stone be handed back—true, the 
stone was carved and engraved in a mar- 
velous manner; but that formidable and 
versatile tribunal was like a Nasmyth’s 
steam-hammer, nothing was too big and 
nothing too small for it to tackle. (Pearue 
zv. Lisle, Ambl. 77.) 

If when pruning your fruit trees you let 
the clippings fall on the neighbor’s land you 
cannot get over the fence and take them 
away, unless, indeed, you had unsuccessfully 
used your best endeavors to prevent them 
falling; in fact you may be liable in trespass 
ior the effects of the law of gravitation at- 
tracting the loosened branches on to the 
next man’s property. If Providence sends 
an unexpected wind and your tree falls onto 
the next lot you may enter and remove it. 
(Bacons Abr. Trespass, F.) 

You cannot kill your neighbor’s tree be- 
cause its shade or its roots are hurtful to 
your plants. But if you have suffered actual 
damage by them you may dig down and cut 
off the roots, or you may cut off the over- 
hanging branches, especially if thé owner of 
the tree does not do so when requested. You 
must not cut them before they overhang, be- 
cause you fear they will do so. If you cut 
them off you must be very careful not to use 
either the roots or branches, otherwise you 
may have to pay their value. If your neigh- 
bor has a deadly upas tree on his lot and its 
branches hang over your fence and cast 
baneful shadows, killing your flowers, you 
may probably have an action for damages 
against him; but the courts have said that 
it would be intolerable to allow an action in 
the case of a harmless tree overshadowing 
your garden, unless, indeed, the injury done 
you is real and substantial. If your neigh- 
bor’s tree sends its roots into your well and 
poisons the water you can cut them off. 
(Am. & Eng. Enc. of Law, s. v. Tree; Lons- 
dale v. Nelson, 2 B. & C. 300; Countryman 
7. Lighthall, 24 Hun. [N. Y.] 405; Bucking- 
ham v. Elliott, 62 Miss. 296.) 

If vou have a tree growing near your 





boundary line that is of poisonous or nox- 
ious nature, like the yew, that “unsocial 
plant that loves to dwell ’midst skulls and 
coffins, epitaphs and worms,” you must be 
very careful not to let any clippings fall from 
it into your neighbor’s field, otherwise, if 
his cattle or horses eat thereof, and are in- 
jured, you will be liable; in fact, you will be 
responsible even if his animals browse on 
the branches and leaves overhanging the 
fence and are hurt thereby. (Crowhurst v. 
Am. Bur. Board, 4 Ex. Div. 5; Wilson wv. 
Newberry, L. R. 7 Q. B. 31.) 

When fruit or ornamental trees are de- 
stroyed the owner may recover as damages, 
not merely the value of the tree when sev- 
ered from the land but, the measure of his 
damage is the diminished value of the land, 
that is the difference in the value of the 
realty before and after such destruction. In 
many States specified penalties are imposed 
for the unlawful cutting down of trees. 
(Dwight v. Elmira & C. R. R., 132 N. Y. 
199; Whitbeck v. N. Y. C. R. R. 36 Barb. 
644; St. Louis, &c., v. Ayres, 67 Ark. 371; 
Wichita Gas, &c., v. Wright, 59 Pac. Rep. 
1085.) 

If you are working a rented garden and 
One injures your trees the landlord can sue 
for the damage done to the body of the tree, 
while you can bring an action in respect to 
its shade and fruit. If one comes upon your 
rented garden and cuts down and carries 
away a tree, you can sue for the trespass and 
the landlord for the carrying away. (Starr 
v. Jackson, 11 Mass. 519; Shadwell v. Hutch- 
inson, 4 C. & P. 333.) 

If your garden is only a rented one you 
must not sow it with pernicious seeds, and 
you must be careful not to dig up strawberry 
beds or asparagus beds that are actually 
yielding fruit after their kind. (Pratt v. 
Brett, 2 Madd. 62; Wetherell v. Howells, 1 
Camp. 227.) And if you plant hedges and 
borders or trees vou must leave them when 
you go, unless you have made a special bar- 
gain with your landlord; or unless you are a 
professional gardener and have planted these 
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things, or shrubs or trees, for the purposes 
of trade. (Empson v. Soden, 4 B. & Ad. 
655; Wyndham v. Way, 4 Taunt. 316; War- 
dell v. Asher, 3 Scott. N. S. 508.) 

What is fruit and what is a vegetable? A 
discussion once arose between an importer 
and a collector of customs over tomatoes, 
the former said the tomato was a fruit, and 
so came into the country free, the latter said 
it was a vegetable and should pay duty. The 
Supreme Court of the United States was 
called upon to settle the question. One judge 
said, “Vegetables are such things as are 
eaten after the soup and fish, along with the 
meats; while fruits are eaten after the meats 
as dessert. Therefore, because tomatoes are 
eaten after the soup and fish, along with the 
meats, they are vegetables.” (Supreme Ct. 
Reporter, Vol. XIII, No. 25.) This con- 
clusion may be right, but is the definition 
accurate? If currant jelly is eaten with mut- 
ton, is currant jelly therefore a vegetable? 
or are cranberries vegetables because gob- 
bled with the Christmas gobbler? or is the 
golden pumpkin a fruit? It often appears in 
pie form at dessert. 

The “bean” is a vegetable which all patri- 
otic Massachusetts lawyers should cultivate, 
not only because, in Boston, they are some- 
times eaten with pork, and according to Mr. 
John Fiske the early Bostonians owed much 
of their liberties to a stray pig; but also be- 
cause in those innocent days of yore the free- 
men yearly chose the assistants by ballots of 
beans and Indian corn; the latter grain was 
to elect, the former, to reject. (Book of Gen. 
Law & Lib. 1649; the Beginnings of New 
England, p. 106.) 

One of the most aggravating annoyances 
to the gardener—be he amateur or profes- 
sional—results from the purchase of bad or 
impure seeds, or seeds not asked for. Ifa 
dealer sells an article marked and put up 
under a certain name, and so billed to the 
purchaser, this amounts to an absolute war- 
ranty or guaranty that the seeds are what 
they were bought and sold for; and if they 
turn out otherwise the gardener has his rem- 





edy against the seller for the money he paid 
for the seed, if not for something more. And 
this is so even though the seedsman was per- 
fectly honest and bought the seed for ex- 
actly the kind he sold them for. (Allan v. 
Lake, 18 Q. B. 560.) 

But what a poor satisfaction for the loss of 
time, and work, and profit, and blighted 
hopes, is the mere recovery of the money 
paid. Fortunately it is now generally held 
that when a seedsman expressly warrants his 
wares to be of a particular kind or variety, or 
when he sells them without any reservation 
cr limitation, and thus creates an implied 
warranty, he is liable for all the damages di- 
rectly following from the gardener’s use of 
the seed. A man once bought “early, strap- 
leafed, red-top turnip seed,” and sowed it; 
he waited until the time of harvest and then 
found he had “Russia late,” a variety un- 
saleable in the market and only fit for cattle. 
He recovered from the seedsman the dif- 
ference between the value of the crop which 


| he had had and that which he expected to 





have, even though the seller had honestly 
thought the seed was as represented. (7 
Vroom 262; 9 Vroom 496; 34 N. Y. 634.) If 
the seed turns out absolutely worthless, and 
your crop of no value, you can make the 
dealer pay not only the cost of the seed, but 
for all the labor incurred and the fair profit 
you would have made had the seed been as 
represented. This was decided in a case 
where one had bought what was represented 
as “Van Wycklen’s early flat Dutch cab- 
bage;” and Van Wycklen had never grown 
it, and the plants would not head. (Van 
Wyck v. Allen, 69 N. Y. 72.) In an English 
case where seed was bought as “Chevalier 
seed Barley,” and it was not so, the pur- 
chaser was allowed as damages the differ- 
ence in value of the two crops. (Randall 7. 
Raper, El. Bl. & EI. 84.) 

One can understand the contrariness of 
things inanimate and why so many good 
men are unsuccessful with their gardens, 
and grow profane instead of cabbages, plant 
raspberries and gather tears, if it is true as 
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old Burton, of melancholy fame, says, that 
“evil spirits and devils are everywhere: not 
so much as a hair breadth empty in heaven, 
earth, or waters above or under the earth.” 
They come, too, these evil ones, in divers 
forms; sometimes as grassypillars and cater- 
hoppers (as the parson put it) innumerable, 
eating up the fruit of your vines and your 
cauliflowers. If you really want to know 
how to deal with such enemies in a legal and 
lawful way, consult the seventh, tenth and 
eleventh volumes of that “entertaining 
magazine for lawyers,” THe GREEN Bac, 
and there you will find full accounts (pp. 323, 
540 and 33, respectively) of how they were 
disposed of by legal process when the faith 
of the world was stronger than it is now-a- 
days: how they were summoned, tried, con- 
demned, banished. 

Sometimes Jupiter Pluvius sleeps like Baal 
of old and the clouds withhold their rain so 
iong that plants and flowers fade and fall, 
then becomes evident the great advantage of 
the modern hose and waterworks; yet even 





these latter have been known to prove but 
broken reeds. A gardener near Montreal 
got a judgment for $2,500 against a town 
where he lived, and which had accorded to 
the Montreal Water & Power Company the 
exclusive right of supplying the inhabitants 
of the municipality with water. The com- 
pany failed to carry out its contract, and the 
gardener had no water for his greenhouses 
and nurseries, and thousands of his rose- 
bushes died and numbers of other rose-trees 
and other plants nearly died, and it cost him 
a lot of money to prevent the entire loss of 
his plants. The Superior Court gave him 
judgment against the town; the town to be 
indemnified by the Water Company. 

While talking about rain and gardens ’tis 
well to remember that St. Swithin, who is so 
much thought of in England and Scotland 
during July and August, was for many years 
Lord Chancellor of England, and probably 
taught King Alfred ail the law that illus- 
trious sovereign ever knew. 


THE SUPPLANTING OF THE BREHON LAWS IN 
IRELAND. 


By JosepH M. SULLIVAN. 


HE Brehon Code had existed in Ireland 

for ages before the coming of St. Pat- 

rick. Professor O’Curry, a celebrated anti- 
quarian, in his great work entitled “Senchus 
Mor” or the “Great Law Compilation,” tells 
us in his introduction: ‘What did not clash 
with the Word of God in the written law and 
the New Testament, and with the con- 
sciences of the believers, was confirmed in 
the laws of the Brehons by Patrick, and by 
the ecclesiastics and chieftains of Erin; for 
the law of nature had been right, except as to 
the faith, and its obligations and the har- 
mony of the Church and people.” For more 
than a thousand years this Brehon Code set- 





tled the social relations and governed the 
conduct of the Irish people. It was like the 
common law in this respect, it had no stat- 
utes, but was composed wholly of the decis- 
ions of the Brehons. Anciently the Brehons 
or judges of the several provincial kings de- 
termined all controversies brought before 
them, and their general axioms were the 
“leges brehonicae.” Whereof, says Bishop 
Nicholson, “There are several specimens to 
be seen in our public and private libraries.” 
The most complete collection in his time 
was in the Duke of Chandos’ library, but not 
perfect; it contained twenty-two sheets and 
a half, close written, in two columns, not 
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very legible and full of abbreviated words. 
In criminal cases the Brehons had an 
eleventh part of all the fines. This might 
sometimes amount to a considerable sum; 
for, among the Irish, murders, rapes and rob- 
beries, were only subject to a pecuniary 
commutation, which was called in Irish 
“eric.” The Brehons were divided into sev- 
eral tribes, and their office was hereditary, 
vet their laws were wrapped up in an obscure 
language, intelligible only to those who had 
studied in their schools in order to succeed 
the family Brehon. 

The first certain known instances of the 
supplanting of the Brehon Laws in Ireland 
cecurred in 1541, when the bishop of Cork 
and Ross, the bishop of Waterford, together 
with the mayors of Cork and Youghal, were 
appointed by the Lord Deputy, Sir Anthony 
St. Leger, and the Privy Council, judges and 
arbitrators in Munster, who should hear and 
determine all controversies among the natives 
in the future instead of their Irish Brehons. 
Several of the Irish chiefs agreed to submit 
their disputes to the persons above men- 
tioned. The suffrain of Kinsale, Philip 
Roche, Esq., and William Welch, Esq., to- 
gether with the dean of Cloyne, are men- 
tioned in the commission. Any three of them 
to hear and determine these disputes, the 
Earl of Desmond to be always one. 

In the Red Book of the Privy Council 
(vol. 1, p. 273) says Sir Richard Cox: “There 
are several indentures of submission of the 
Irish chiefs registered about this time. Those 
in the County of Cork were—the Lord Barry 
alias Barrymore, MacCarty More, the Lord 
Roche, McCarty Reagh, Teig MacCormac, 
Lord Muskerry, Barry Oge alias the Young 
Barry, O’Sullivan Bear, chief of his nation, 
and Sir Gerald Fitz-John, knight, on the one 
part, and Sir Anthony St. Leger, James, 
Earl of Desmond, Sir William Brabazon, 
vice-treasurer and treasurer of war, in be- 
half of the king, on the other part. These 
kind of submissions were also made in all the 
other provinces. 

In 1570 the office of Lord President, 





clothed with despotic power, was established 
in Munster. Sir John Perrot was the first to 
hold the office. The power of the Lord 
President was very great. They had not 
only to hear and determine all complaints 
throughout the province, as well guildable 
as belonging to the franchises of corpora- 
tions, and might send for and punish any 
such officers against whom such complaint 
was made. They had commission of oyer 
and terminer, as well as of gaol delivery of 
the whole province, and might hold their 
courts when and where they thought proper, 
with power to execute martial law upon all 
persons who had not £5 of freehold or goods 
to the value of £10, and could prosecute any 
rebel with fire and sword, and, for this pur- 
pose, might array.any number of the queen’s 
loyal subjects. They could hear and de- 
termine complaints against all magistrates, 
and officers, civil and military, throughout 
the province of Munster, and the crosses and 
liberties of Tipperary and Kerry, and might 
punish the offenders at discretion. They had 
authority to put persons accused of high 
treason to the torture, and might reprieve 
condemned persons. They had power to 
issue proclamations tending to the better 
ordering and regulation of the queen’s sub- 
jects. Their chaplain was to be maintained 
out of the fines arising in the provincial 
courts. The Lord President’s salary was £133 


| 6s. 8d., with a retinue of thirty horse and 


twenty foot. He had 2s. per day allowed him 
for an under captain, and for a guidon and 
trumpeter 2s. each. He had a sergeant-at 
arms to attend him, who carried a mace be- 
fore him in the same manner as the Lord 
President of Wales had his borne; such ser- 
geant-at-arms to apprehend all disobedient 
persons. 

Thus the presidency court was a civil juris- 
diction, equal within the districts to the Lord 
Lieutenant of Ireland, he being a kind of 
viceroy in every circumstance but in name. 
He had the power of life and death; could 
make knights, and was royally attended with 
guards, and had power by patents to com- 
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mand all the forces raised, or to be raised, in 
the province. The Earl of Orrery, in answer 
to articles exhibited against him before the 
House of Commons in England, said that 
the presidency court of Munster had an ab- 
solute jurisdiction to hear and determine any 
cause whereof it had cognizance, without 
being subject to any other court, and con- 
stantly proceeded to the determination of 
causes, notwithstanding certioraris sent from 
other courts to remove causes commenced 
there; and added that his predecessors had 





imprisoned persons who brought such cer- 
tioraris. (Orrery’s Letters, vol. I.) 

Not until the reign of James I. had the 
English law supremacy in Ireland. The use 
of the Irish language in court records ceased 
about the year 1619. The study of the Bre- 
hon Laws, dating back into remote antiquity, 
is extremely interesting because it furnishes 
the connecting link between the jurispru- 
dence of the pagan and the enlightened legal 
procedure of the Christian. 





THE STUDENT’S MOURNFUL PLAINT. 


(“FoR EXAMPLE, GENTLEMEN, IF A OwEs B anp B owes C.”) 


By RoberRT MUNGER. 


O WELCOME peaceful seventh day, 
When from these friends I can be free 
And fiee their most insistent sway! 
Why all this wrangling, friends, I pray, 

This vain continual mystery; 
Why don’t the beggars up and pay, 
If A owes B and B owes C? 


There is no end that I can see, 
The debts are old; let each, I say, 
Just plead the Statute legally 
And make the whole affair R. J., 
Heavens! if C had gone astray, 
Whatever had become of me? 
It is a thing to make one gray, 
If A owes B and B owes C. 


L’ENVOI. 


Prince, on the road to Mandalay 
I’ve friends who wait impatiently; 
But stop, how can I get away 
If A owes B and B owes C? 
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A CENTURY OF ENGLISH JUDICATURE. 
IV. 


By Van VECHTEN VEEDER. 


THE COURTS OF APPEAL DURING THE FIRST HALF OF THE CENTURY. 


HE right of appeal is a modern con- 
ception. Down to very recent times it 
was rigidly withheld save in a strictly limi- 
ted class of cases; and even in those cases 
in which an appeal was allowed the appellate 
jurisdiction was administered on principles 
which were anomalous and irrational in the 
extreme. In common law cases only matters 
of error apparent on the record were review- 
able, and no appeal lay on a motion for a 
new trial or to enter a verdict on a non-suit. 
No error lay upon a special case framed by 
consent without a trial, but only from a spe- 
cial verdict where the parties had arranged 
or the judge had directed at the trial a spe- 
cial statement of the facts; in other words 
the expense and delay of a useless trial were 
required as a condition of appeal. And even 
where appeal was possible the appellant was 
held to the strictest observance of all the 
difficult formalities involved in challenging 
the direction of a judge by means of a bill 
of exceptions. 

The Exchequer Chamber, the intermediate 
court of appeal in common law, practically 
dates from 1832. The Court of Appeal in 
Chancery was not established until 1851. 
The final courts of appeal, the House of 
Lords and the Privy Council, are of great 
antiquity; but prior to the nineteenth cen- 
tury their judicial functions were of second- 
ary importance. The appellate jurisdiction 
is almost entirely a creation of the nine- 
teenth century. This late development may 
be explained in part, so far at least as the 
common law jurisdiction is concerned, by 
the efficiency of the trial courts. 

The three great common law courts in 
bane administered the system then in force 
as well as any court could administer it. It 
was not until the break down of the common 








law courts in banc that more liberal rights 
of appeal became necessary. Moreover, the 
House could at all times avail itself of the 
advice of the common law judges. This ad- 
vice, it is true, they were not bound to fol- 
low, but, in fact, it was seldom overridden. 
In chancery, until the creation of the 
Court of Appeal in Chancery, the situation 
was not so satisfactory; in fact, it could not 
well have been worse. The Chancellor sat 
alone on appeal from the Vice-Chancellor 
and from the Master of the Rolls (often his 
superiors in technical learning); and there 
was usually small satisfaction in pursuing an 
appeal to the House of Lords, because, 
owing to the defective organization of that 
tribunal, there, too, the Chancellor usually 
dominated. The advice of the chancery 


| judges was not available, because the House 


had no authority to summon them unless, 
as rarely happened, they were also peers. 


COURT OF EXCHEQUER CHAMBER. 


A Court of Exchequer Chamber existed 
from the earliest times both as a court of 
error and a court of debate. As a court for 
debate it consisted of the assembled judges, 
presided over by the Lord Chancellor, and 
here matters of importance and difficulty 
were discussed before judgment was ren- 
dered in the court below (e. g. Calvin’s 
case).1 By 31 Edw. III., c. 12, it was con- 

‘It was in the Exchequer Chamber that the judges as- 
sembled when they were consulted by the king. These 
consultations were frequent in early times. The judges 
were consulted by Richard II as to his kingly power; by 
Henry VII as to whether the devolution of the crown 
upon him purged him of his attainder by Richard ITI; by 


Henry VIII as to whether on a bill of attainder a person 
need be heard in his own defence. The practice became 


so common that in 1591 the assembled judges volunteered 
some good advice on the subject of illegal commitments. 
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stituted a court of error from the common 
law side of the Exchequer, and in it sat the 
Lord Chancellor, the Lord High Treasurer 
and the judges of the other courts. In 1585 
another court was created to take error from 
the King’s Bench. It was composed of the 
judges of the Common Pleas and the Ex- 
chequer. 

Both these courts were finally merged by 
statute (11 George IV and 1 William IV) 

‘into a court of appeal from all three common 

law courts, appeals from one court being 
heard by the judges of the other two. This 
continued to be the intermediate court of 
appeal in common law until the Judicature 
Act. 

As thus constituted it was at times a most 
powerful court. Its practical operation was, 
however, somewhat restricted. Occupied 
with the labors of their own courts the judges 
were irregular in attendance. And the gen- 
eral satisfaction given by the common law 
courts in banc was evidenced by a limited 
right of appeal. 

During the first half of the life of the 
court its most active members were Tindal 
and Parke; but valuable assistance was ren- 
dered by Denman, Patteson, Coleridge and 
Alderson. During the second period the 
active participants were Willes, Erle, Black- 
burn, Bramwell, Pollock, Wightman, Cock- 
burn, Williams and Martin. 

During the forty-five years of the court’s 
existence it heard only about eight hundred 
appeals, and nearly two-thirds of these were 
heard during the last half of its existence. 
The Queen’s Bench supplied the largest 
quota of these appeals, although the Ex- 
chequer was not far behind. Appeals from 
the Common Pleas were comparatively few 
in number. 

Of the eight hundred judgments reviewed 
by the court, a little more than one-fourth 
were reversed—somewhat less than the usual 
proportion. During the first period the 
Queen’s Bench was reversed most often and 
the Exchequer least. In the second period 


the Queen’s Bench fared better than the Ex- 
chequer. 





There was a remarkable consensus of 
opinion among the judges in this court, the 
number of cases in which there was a divi- 
sion of opinion being less than fifty. 


HOUSE OF LORDS. 


The importance of the House of Lords as 
a court of final review in civil actions is a 
matter of recent development. Its evolution 
as a court is somewhat as follows: After 
the break up of the Curia Regis and the es- 
tablishment of the three courts of common 
law there remained in the sovereign a re- 
siduary power covering cases where the 
courts were not strong enough to do justice, 
or were deficient in rules applicable to the 
case, or were alleged to have decided 
wrongly. In time the King in Council (at 
first the Star Chamber, and latterly the Privy 
Council) became the tribunal for the deter- 
mination of cases where, from the greatness 
of the offender, or the magnitude of the 
issue, the ordinary courts were inadequate 
to do justice. 

The King in Chancery (by the Lord Chan- 
cellor) acquired exclusive jurisdiction in all 
cases where the rigor of the common law 
had to be relaxed by supplemental rules, and 
the appellate jurisdiction in case of error 
passed into the hands of the House of Lords. 

The actual extent of the jurisdiction of the 
House was long a matter of controversy. Its 
common law jurisdiction in error, which was 
settled in the first year of Henry VII, was 
decisively vindicated in the case of Ashby v. 
White, 14, St. Tr. 695. Its appellate juris- 
diction in equity was clearly recognized by 
the statute of 27 Elizabeth, c. 28, and has 
been unquestioned since the case of Shirley 
v. Fagg, 6 St. Tr. 1121. In early times the 
House claimed and occasionally exercised an 
original jurisdiction between party and 
party; but this claim was finally abandoned 
after the conflict over the case of Skinner v. 
East India Co., 6 St. Tr. 709, in 1688. Juris- 
diction over Scotch appeals dates from the 
act of Union of 1707. Irish appeals have 
always been heard in the House. In 1606, 
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and again in 1719, the Irish House of Lords 
claimed jurisdiction; this claim was allowed 
in 1783, but in 1800 it was finally taken away 
by the act of union. 

Yet even late in the eighteenth century the 
House was only beginning to be regarded as 
a regular court of justice. Its composition 
remained uncertain until it was finally set- 
tled by statute under the Judicature Act. 
The original conception doubtless implied 
the judgment of the whole House assisted 
by the advice of the assembled judges. Of 
course the Lord Chancellor presided, and 
there were generally eminent lawyers among 
the peers who would presumably lead in the 
discussion. The reports of the judicial pro- 
ceedings of the House prior to the nine- 
teenth century are so meagre that it is im- 
possible to ascertain the character of their 
discussions. The earliest report of their 
judicial proceedings by Shower (1694-1733) 
-—a brief report of about fifty cases confined 
mainly to a statement of the issues and the 
actual judgment of the House—was consid- 
ered by the House an infringement of its 
privileges. The same meagreness character- 
izes other reporters of the eighteenth cen- 
tury: Colles (1697-1713) and Brown (con- 
tinued by Tomlins) (1702-1800). Hall states 
that in his day judgment was regularly given 
by the majority of voices. In 1689 we find 
the judgment below in the case of Titus 
Oates affirmed by the vote of thirty-five to 
twenty-three in opposition to the unanimous 
opinion of the assembled judges. The 
judgment of the Queen’s Bench in the 


celebrated case of Ashby v. White, I 
3ro. P. C. 62, in 1703, was reversed 
in the House by a _ general vote of 


fifty to sixteen. Some of the other cases in 
which the lay peers participated were Doug- 
las v. St. John (Lord’s Journal, XXXII, 
264), in 1769; Alexander v. Montgomery 
(Lord’s Journal, XXXIII, 519), in 1773; 
Hill v. St. John (Lord’s Journal, XXXIV, 
443), in 1775; Bishop of London v. Fytche 
(Lord’s Journal, XX XVI, 687), in 1783; and 
as Iate as 1806 lay peers voted in the case of 





Lord Hartford’s guardianship of Lord Sey- 
mour’s daughter. ; 
But the theory of final decision by a com- 
bination of lay and legal minds gradually 
broke down. Lay peers were, as a rule, 
little disposed to attend the hearing of purely 
private and technical cases; and they soon 
practically lost their right to sit even in cases 
of quasi-political and general public interest. 
The matter came to an issue in O’Connell’s 
case, 11 Cl. F. 155, in 1844, when the lay 
peers, in deference to the Duke of Welling- 
ton, finally waived their right to vote. The 
last occasion on which a lay peer voted was 
the case of Bradlaugh v. Clarke, 8 App. Cas. 
354, when Lord Denman, son of Lord Chief 
Justice Denman voted. Lord Denman had 
been educated for the bar, but he did not 
come within the recognized definition of a 
“law lord,” i. e., one who had held high 
judicial office; yet the law officers of the gov- 


‘ernment were of opinion that the vote was 


lawful. 

The other component part of the com- 
position of the ancient tribunal, the assem- 
bled judges, has also practically disappeared. 

The right of the House of Lords to sum- 
mon the: judges at the beginning of each 
Parliament to be present for the purpose of 
assisting the House, when required, in the 
determination of legal questions, is of great 
antiquity. But, although the judges still re- 
ceive this summons, they no longer attend 
unless specially summoned for a particular 
purpose. It seems to have been a common 
practice of the House during the eighteenth 
century to consult the judges; but the re- 
ports of that time give simply their judg- 
ment. During the first quarter of the nine- 
teenth century Lord Chancellor Eldon and 
Lord Redesdale, who performed most of the 
judicial functions of the House, seldom called 
for the views of the judges. During the pe- 
riod from the retirement of Lord Eldon to 
the Judicature Act the judges were frequently 
consulted, and almost all the advisory opin- 
ions of the judges come within this period. 
Since the Judicature Act the judges have 
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been consulted in only four cases: Mor- 
daunt v. Moncrieff, 1 Pr. & Div. App. 374, 
upon the question whether the statutory pro- 
ceeding for dissolution of a marriage can be 
instituted or proceeded with either on behalf 
of or against a husband or a wife who prior 





was subject to several objections. The 
judges were busy in their own courts and 
were irregular in responding. Moreover, 
the manner in which the House put ques- 
tions of law, without regard to the form in 
which the questions arose, or to points 














LORD LANGDALE, 


to the institution of such proceedings had 
become incurably insane; Allison v. Bristol 
Marine Insurance Co., 1 App. Cas. 214; Dal- 
ton v. Angus, 6 App. Cas. 742, as to the 
right of lateral support for buildings; and the 
celebrated trade union case of Allen v. 
Flood (1898), A. C. 1. The establishment of 
permanent courts of appeal has obviated the 
necessity for such consultations. 

In practice this method of consideration 





actually raised often made it difficult for the 
judges to give a satisfactory answer. These 
difficulties were clearly defined by Justice 
Maule in M’Naghten’s case, 10 Cl. & F. 199, 
where he hesitated to answer the questions 
propounded, “first, because they do not ap- 
pear to rise out of and are not put with ref- 
erence to a particular case, or for a particular 
purpose, which might explain or limit the 
generality of their terms, so that full an- 
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swers Ought to be applicable to every pos- 
sible state of facts not inconsistent with 
those assumed in the questions; secondly, 
because I have heard no argument at your 
lordships’ bar or elsewhere on the subject 
of these questions, the want of which I feel 





a constitutional question of great import- 
ance. Indeed, in the matter of the West- 
minster Bank, 2 Cl. & F. 192, the judges de- 
clined to answer on the ground that the 
question was “proposed in terms which ren- 
der it doubtful whether it is a question con- 

















LORD LYNDHURST, 


the more the greater are the number and 
extent of questions which might be raised 
in argument; and, thirdly, from a fear, of 
which I cannot divest myself, that as these 
questions relate to matters of criminal law 
of great importance and frequent occurrence, 
the answers to them by the judges may em- 
barrass the administration of justice when 
they are cited in criminal cases.” The prac- 
tice of putting general questions might raise 





fined to the strict legal construction of ex- 
isting acts of Parliament.” However, in the 
matter of the Islington Market Bill, 3 Cl. & 
I’, 512, the judges gave their opinion on a 
bill pending in Parliament; and it will be 
remembered that the judges were called upon 
for their opinions on the law of libel when 
Fox’s bill on that subject was pending in 
Parliament. 

The judges are called upon simply to ad- 
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vise; the decision rests with the House alone. 
Lord Campbell expressed the accepted doc- 
trine in Burdett v. Spilsbury, 10 Cl. & F. 
413: “When your lordships consult the 
Queen’s judges I do not at all consider that 
you are bound by the opinion of the major- 
ity, or even by their unanimous opinion, un- 
less you are perfectly satisfied with the rea- 
sons which they assign for the opinion they 
give.” Individual lords have taken a dif- 
ferent view of their duty, noticeably Lord 
Wynford (Atty. Gen. v. Winstanley, 5 Bligh 
[N. S.] 144). Still there are only five in- 
stances in modern times in which the House 
has rendered judgment contrary to the 
opinion of a majority of the judges: O’Con- 
nell v. The Queen, 11 Cl. & F. 232, on the 
validity of a general judgment when some of 
the counts in an indictment are bad; Jeffreys 
v. Boosey, 4 H. L. 815, on copyright; Unwin 
v. Heath, 5 H. L. 513; Hammersmith Ry. v. 
Brand, 4 E. & I. App. 171, on the right to 
recover for damage necessarily resulting 
from the exercise of powers conferred by 
Parliament; and Allen v. Flood (1898), A. 
i. & 

The House of Lords reports from 1827 to 
1900 contain one hundred and twenty-five 
cases in which the judges have been called 
upon for advice. Of this number not more 
than a score are in any sense landmarks in 
legal history. Indeed, aside from the rela- 
tive unimportance of most of these cases, it 
is difficult to understand upon what principle 
the House acted in determining when the 
judges should be assembled. For in twenty- 
four cases there was no difference of opinion 
from the beginning of the case in the trial 
court to its final conclusion in the House of 
Lords; and in fifty-eight cases the assembled 
judges were unanimous in opinion. 

The form of judgment in the House is that 
of a motion, as in ordinary debates, recorded 
in the journal of the House. The House, 
unlike the Privy Council (Cushing v. Dupuy, 
5 App. Cas. 409), holds itself bound by its 
own judgments. It also differs from the 
Privy Council in its privilege of summoning 
the judges. 





The reports of Dow (1812-18) and of 
Bligh (1819-21) covering the long chancel- 
lorship of Lord Eldon, indicate the defects 
of the House as an appellate tribunal. Dur- 
ing this time the judicial functions of the 
House were performed by Lord Eldon, as- 
sisted from time to time by Lord Redesdale, 
the Irish Chancellor. So far as their attain- 
ments in equity were concerned these two 
eminent judges left little to be desired. But 
Eldon often sat alone. Inasmuch as three 
peers were required to constitute a House, it 
often became necessary to catch a bishop or 
two, or press one or more lay peers into ser- 
vice, to act as dummies, and then the Lord 
Chancellor, gravely assisted by these two 
mutes, finally disposed of appeals from his 
own decisions. As the Earl of Derby said to 
his colleagues in 1856, they were upon such 
occasions “like the lay figures which are in- 
troduced in a painter’s studio for the pur- 
pose of adding to the completeness of the 
judicial tableau.” In spite of its manifest 
absurdity this system was viewed with ven- 
eration. The satire of Swift did not prevent 
Lord Hardwicke from saying that if he went 
wrong in Penn v. Baltimore (1 Ves. Sr., 
446) his errors. would be corrected by a sen- 
ate equal to that of Rome itself.” Yet in 
every case that went to the House during his 
Chancellorship Lord Hardwicke himself 
constituted that senate, and affirmed in 
judicial solitude his own excellent opinions. 
And we read in Blackstone the wondrous 
tale of peers “bound upon their conscience 
and honor (equal to other men’s oaths) to 
be skilled in the laws of their country” ! 

It may be imagined that such a tribunal 
would also be calculated to discourage com- 
mon law appeals, particularly in view of 
Eldon’s assertion of his undoubted right to 
override the judgment of the assembled 
judges of the common law courts. 

Upon the retirement of Eldon the judicial 
functions of the House were largely domi- 
nated for more than twenty years by Lord 
Brougham. The reports covering this period 
are Bligh; new series (1827-37) (duplicated 
in part of Dow and Clark), Clark and Fin- 
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elly (1831-46), and the first volumes of 
Clark’s House of Lords cases (1846-65). 
During the period from the resignation of 
Eldon in 1827 to 1850 there were only three 
‘hancellors——Lyndhurst, Brougham and 
Cottenham. Lord Lyndhurst’s judicial ser- 





| aside from occasional assistance from Lord 


Langdale, the Master of the Rolls, he was the 
only competent equity judge in the court. 
The Irish Chancellors, Manners and Plun- 
kett, sat occasionally, but their service was 
inconspicuous. But Cottenham, a pure law- 





LORD WYNFORD. 


vices in the House were comparatively unim- 
portant. His experience had been in com- 
mon law; moreover, an orator of great em- 
inence, his great abilities were political rather 
than judicial, and when in office his attend- 
ance on judicial business was brief and ir- 
regular. Lord Cottenham, on the other 
hand, was an eminent lawyer. During the 
whole period of Brougham’s supremacy, and 
until the chancellorship’ of St. Leonard’s, 





yer, profoundly versed within the narrow 
sphere of equity, but knowing little besides, 
was not constituted by mental temperament 
to take the same view of things as the versa- 
tile Brougham. 

In common law authority, on the other 
hand, the court was somewhat better, owing 
to the elevation to the peerage of several 
common law judges. Justice Best, whose 
service as a legal peer under the title of Lord 
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Wynford was second only to Brougham’s 
in duration, was a regular attendant on judi- 
cial business for a few years only; long be- 
fore his death he ceased to sit. Chief Justice 
Tenterden sat quite regularly from his ele- 
vation to the peerage in 1827 to his death in 





the court was a serious drawback. A liti- 
gant had no assurance that his appeal would 
be heard by a judge whose learning and ex- 
perience in the particular subject was equal 
to that of the judge from whom he appealed. 
If Brougham’s technical knowledge had been 





LORD CHELMSFORD. 


1832. His successor, Denman, was raised 
to the peerage a few years later expressly to 
assist Brougham in appellate work, but 
owing to the heavy work of his own court 
his attendance was irregular. 

With the accession of Lord Campbell in 
1841, by virtue of his appointment to the 
Irish Chancellorship, the House enjoyed the 
services of a thoroughly competent common 


law judge. The uncertain composition of 





equal to his energy and assurance, 
might have been better, but it must be said 
that his work, except in Scotch appeals, is 


things 


| not of a very high order. 


Unsatisfactory as this tribunal had been, 
it grew steadily worse. During the ten years 
from 1850 to 1860 five chancellors succeeded 
one another in rapid succession: Truro, 
St. Leonards, Cranworth, Chelmsford and 
Campbell. Truro left the appellate work to 
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Brougham, and St. Leonards: and Cran- 
worth, who frequently sat without a third 
peer, were so notoriously at odds that judg- 
ments were constantly affirmed on appeal in 
consequence of a dead-lock. To such good 
causes of complaint may be added its inter- 





future guidance, to formulate a single con- 
sidered opinion clearly expressing the 
grounds upon which the judgment is based. 
Under the practice of the House, where each 
judge usually gives independent expression 
to the reasons upon which his vote is based, 





LORD ST. 


mittent sittings and consequent delays, its 
extreme disregard of the proceedings and 
engagements of the other courts, its abso- 
lute irresponsibility, and the immense ex- 
pense attendant upon its procedure. Its 
habit of transacting legal business through 
the legislative form of general debate has 
always been a serious drawback. It always 
conduces to the dignity of a court, and to the 
authority of the rules which it lays down for 





LEONARDS. 


it is often extremely difficult to extract the 
ratio decidendi. 


THE JUDICIAL COMMITTEE OF THE 
PRIVY COUNCIL. 

The judicial functions of the Privy Coun- 
cil, first so called under Richard II, arise out 
of its ancient position as the concilium or- 
dinarium of the King, which decided cases 
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which were too important for the ordinary 
courts but not of sufficient importance for 
the House of Lords. From this source 
sprang the Star Chamber and the Court of 
Requests as off-shoots. The first instance of 
the exercise of independent appellate juris- 
diction by the Privy Council occurs in the 
reign of Elizabeth, when it took jurisdiction 
of an appeal from the Channel Islands. 
Coke calls the Council a board, not a court; 
and Hale, in treating systematically of all 
the existing jurisdictions, mentions it only 
in connection with its subservience to the 
House of Lords. By gradual encroachment, 
however, the Council built up a formidable 
jurisdiction. In the reign of Charles II it 
acquired jurisdiction of ecclesiastical and 
maritime appeals. 

Its judicial functions were placed upon a 
modern basis by the establishment of the 
Judicial Committee of the Privy Council (3 
and 4, Wm. IV, c. 41), with jurisdiction prin- 
cipally over appeals from the colonies and 
in ecclesiastical and admiralty cases. 

Prior to this time the only Privy Council 
reports, aside from occasional decisions con- 
tained in the early House of Lords reports, 
were those of Acton and Knapp. The former 
(1809-11) is made up mostly of brief opin- 
ions in prize and colonial cases by Sir Wil- 
liam Grant, who was during the early part of 
the century the dominant influence in the 
The reports of the court under its 
modern establishment begin with Knapp 
(1829-36), and the two series of his succes- 
sor, Moore, overlap the official reports. 

For nearly two decades the labors of the 


court. 





Parke and Brougham. Some of Brougham’s 
most useful services were rendered in this 
court, and his encyclopedic mind and liberal 
views are displayed to best advantage in these 
reports. These two judges were to a great 
extent relieved by the accession in 1844 of 
Kingsdown, who served in this court for 
more than twenty years with great distinc- 
tion. Kingsdown was one of the great judges 
of his time. Although a lawyer of vast and 
varied learning, his grasp of principle led 
him to deal but little with precedents. In the 
formulation of the opinions of the court, in 
which he bore the principal part, his refined 
taste and fastidious use of language make 
his opinions models of judicial expression. 
From 1854 he practically took charge of the 
appeals in prize cases, interpreting the law 
of blockade, capture and prize with marked 
liberality towards freedom of trade. His 
opinions in the cases of The Franciska, The 
Gerasimo, and Dyke v. Wolford, in the 
eighth volume of the State Trials, are good 
method. His 
opinions in ecclesiastical cases were likewise 
characterized by breadth of mind. Among 
his most prominent cases of this kind are 
Gorham v. of Exeter, Liddell v. 
Weaterton, Long 7. Bishop of Capetown, 
and the Essays and Reviews case.’ 


specimens of his style and 


sishop 


? The following are among his ablest opinions in various 
branches of the law: Schacht v. Otter, 9 Moo. P. C. 150 ; 
Allen v. Maddock, 11 do. 438; Baltazzi v. Ryder, 12 do. 
168; Kirchner v. Venus, 12 do. 361 ; Secretary of State 
of India v. Kamachee Boye Sahaha, 13 do. 22; Bland z. 
Ross, 14 do. 210; Ward v. McCorkill, 15 do. 133; Attor- 
ney General of Bengal v. Ranee Surnomoye Dossee, 2 Moo. 
P.C. (N. S.) 22; Cleary v. McAndrew, 2 do. 216 ; Brown 
v. Gugy, 2 do. 341; Austen v. Graham, 1 Spink 357; The 
Otsee, 2 do. 170; The Julia, Lush. 224 ; The Hamburgh, 


Judicial Committee were borne mainly by | Br. and Lush. 271. 
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CHAPTERS FROM THE BIBLICAL LAW. 


By Davip WERNER AMRAM. 


THE CASE OF BOAZ AND RUTH. 


HE Book of Ruth contains only four 
chapters, but because of the unaffected 
picture of ancient manners that it presents, it 
is generally considered to be one of the most 
interesting of the books of the Bible. The 
principal legal questions presented in this 
book are the ones involving the right of in- 
heritance to land under the law of intestate 
succession, and the questions arising out of 
the right of redemption of an estate of in- 
heritance by the nearest kinsman so that it 
may not fall into the hands of strangers, 
and that the “name of the dead may be raised 
upon his inheritance.” It is probable that 
the Book of Ruth was written long after the 
events which it narrates. There is slight 
evidence of this in the peculiar phraseology 
of the fourth chapter, seventh verse, “Now 
this was the manner in former times in Is- 
rael.” The facts of the case, so far as they 
interest us in their legal aspect, are these: 
Elimelech living in Bethlehem owned an 
estate in land. During a famine, he, together 
with his wife Naomi and his two sons Mah- 
lon and Chilion left his home and went down 
into Moab and dwelt there. While living 
here Elimelech died, leaving his widow and 
two sons surviving him. The latter married 
Moabitish women; the name of the one was 
Orpah and the name of the other Ruth; and 
they continued to live in Moab for about ten 
years. Then both the sons, Mahlon and 
Chilion, died, leaving no children, and their 
mother, Naomi, was left with her two daugh- 
ters-in-law. She then determined to return 
to Bethlehem, and attempted to persuade 
her daughters-in-law to return each to her 
mother’s house. One of them, Orpah, did 
as she requested; the other, Ruth, insisted 
upon accompanying her saying, “Whither 
thou goest, I will go; where thou lodgest, I 


| will lodge; thy people shall be my people, 
and thy God, my God; where thou diest will 
I die, and there will I be buried.””, So Naomi 
and Ruth returned to Bethlehem. 

What was the legal status of the parties 
with reference to Elimelech’s estate of in- 
heritance? 

When Elimelech died leaving a widow and 
two sons, his estate descended absolutely to 
his two sons; the older of the sons obtained 
a double share. It is not known which of 
the two sons was the first to die, but this is a 
matter of no importance, because either 
would have inherited from the other. Both 
of them being dead, the estate descended to 
the nearest male kinsman of the sons of 
Elimelech, subject, however, to a certain 
inchoate right existing in the widow of the 
last owner, which will be considered later. 

When Naomi and Ruth returned to Beth- 
lehem they were so poor that the younger 
woman had to go out and glean in the fields 
behind the reapers for the purpose of gather- 
ing enough food to maintain them. The 
Poor Laws of the Jews provided that the 
gleanings of the harvest must not be gath- 
ered by the owner of the field, but must be 
left on the ground for the poor and stranger; 
and it was by virtue of this beneficent law that 
Naomi and Ruth were able to subsist with- 
out demanding alms. It chanced that Ruth 
gleaned in the field of Boaz, a kinsman of 
Elimelech. This being made known to 
Naomi reminded her of her husband’s es- 
tate, and she then conceived a plan of bring- 
ing Boaz and Ruth together in the hope that 
he, as her kinsman, would marry Ruth and 
provide for them; and the plan succeeded. 
The beauty and modesty of Ruth attracted 
Boaz, and he promptly fell in love with her 
Now came the real difficulty. Boaz was not 
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the nearest kinsman, and hence had no right 
to this estate. There was one nearer than 
he. Boaz determined to settle this matter 
immediately, and to ascertain legally whether 
or not the nearest kinsman was prepared to 
take the inheritance, or whether he would 
renounce his rights; and this leads us to the 
beginning of the fourth chapter of the Book, 
in which the full procedure in this case is 
given: “Now Boaz went up to the gate,” 
this being the place of public meetings and 
the seat of the council of elders of the town, 
who were the administrators and judicial 
cfficers, “and sat down there, and behold 
the near kinsman of whom Boaz spoke, 
passed by, unto whom he said, Ho, such an 
one! turn aside; sit down here; and he turned 
aside and sat down.” The Hebrew word 
which we have translated “near kinsman” 
is “Goél,” commonly translated “redeemer.” 
It was the duty of the nearest kinsman to re- 
deem the inheritance of one who had fallen 
into poverty, and was obliged to part with it. 
It was likewise the duty of the Goél to re- 
deem his kinsman from captivity, to protect 
him from harm, to avenge his death by tak- 
ing blood vengeance on his slayer, and to 
marry his childless widow, in order that his 
family might not become extinct. 

Boaz then proceeded, “And took ten men 
of the elders of the city and said, Sit ye down 
here; and they sat down.” The ten men thus 
selected from among the elders were to con- 
stitute the court in whose presence the for- 
malities attending the redemption of the 
land were to be performed. Their duties 
in this case were very simple. They were 
merely required to attest the correctness of 
the procedure. It is interesting to note that 
unto this very day among the Jews ten men 
constitute a quorum in religious matters; 
thus, ten men are a congregation; ten men 
are required to attest certain juridico-relig- 
ious acts, such as a marriage, or the grant- 
ing of a bill of divorce, and the like. 

The court having convened, Boaz arose, 
“And he said to the Goél: Naomi, who has 
returned from the land of Moab is selling a 





parcel of land which belonged to our brother 
Elimelech, and I thought to inform thee 
saying, Buy it before those who sit here and 
before the elders of my people. If thou wilt 
redeem it, redeem it; but if thou wilt not 
redeem it, then tell me, that I may know; 
for there is none to redeem it beside thee; 
and I am after thee. And he said, I will re- 
deem it.” Then Boaz said, “On the day 
that thou buyest the field from the hands of 
Naomi, from Ruth also, the Moabitess the 
wife of the dead, must thou buy it, to raise 
up the name of the dead upon his inherit- 
ance; and the Goél said, I cannot redeem it 
for myself, lest I mar mine own inheritance; 
do thou take my right of redemption on 
thee, for I cannot redeem it.” 

Although the land is spoken of here as 
though it was going to be sold, the word sell 
does not truly express the nature of the 
transaction. It was a transfer of the posses- 
sion of the land to the kinsman, and it was 
coupled with the duty of marrying the wife 
of the dead. By a legal fiction the son born 
of this marriage continued the family of the 
dead and thus “raised up the name of the 
dead upon his inheritance.” 

When Boaz first spoke to the Goél he 
made no mention of Ruth, saying, “Naomi 
is selling the parcel of land which was our 
brother Elimelech’s.” Now, it was known 
to the Goél that Naomi, the wife of Elime- 
lech, had two children, Mahlon and Chilion, 
and therefore it would not have been neces- 
sary for the Goél to marry her, this being 
required only in the case of a childless 
widow; hence he expressed his willingness 
to redeem or acquire the land; but when 
Boaz added that “on the day that thou buy- 
est the field from the hand of Naomi, 
from Ruth the Moabitess, the wife of the 
dead, thou must also buy it to raise up 
the name of the dead upon his inherit- 
ance,” then the Goél refused to exercise 
his right of redemption; he evidently did 
not want to marry Ruth. It was Ruth, 
the widow of the last owner, who must 
be taken along with the land by the 
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iearest kinsman. Naomi was mentioned 
ipparently because she was known as the 
wife of Elimelech, whereas, Ruth, who had 
been married to Mahlon in Moab, was not 
commonly known as his wife; and it may 
be, that the fact that Ruth was a foreigner 
had something to do with the precedence 
accorded to Naomi on this occasion. There 
is no doubt, however, that although Ruth 
was a Moabitess, she, by her action and by 
her words in following Naomi to Bethlehem, 
in adopting Naomi’s country, her God and 
her domicile, became, according to the ideas 
of those times, thoroughly naturalized; 
whereas, Orpah, the widow of Chilion, who 
returned to her mother’s house in Moab, 
remained an alien. 

The question may be asked: if the land 
was Elimelech’s, and the nearest kinsman 
had to marry Ruth the widow of Mahlon 
what is the meaning of the phrase “that the 
name of the dead may be raised upon his 
inheritance?” The answer to this is that the 
Jewish law considered the family, and not 
the individual, as the unit. As long as the 
family was kept up, the name of the indi- 
vidual was of no consequence, so that the 
child of Ruth as fully represented Elimelech 
as it did Mahlon; and in the same manner 
it represented all the ancestors of Elimelech, 
and was simply considered a link in the chain 
of descent which, by a legal fiction, thus 
became unbroken. 

When Ruth had a son, they called him 
Obed. It will be seen, therefore, that the 
name was of no importance, but this Obed, 
although he was the son of Boaz and Ruth, 
was considered as the son of the dead Mah- 
lon or of Elimelech; and it was thus by a 
legal fiction that this child continued the 
line of Elimelech, although it had none of 
his blood. This was the reason the neigh- 
bors said, “there is a son born to Naomi.” 

When the Goél refused to redeem the land 
after he discovered that he would have to 
marry Ruth, he excused himself, saying, 
‘lest I mar mine own inheritance.” This 
may be taken to mean that other property 





which he owned would have to bear the bur- 
den of improvement and maintenance of the 
particular piece of land that came to him 
through this marriage, because it had to be 
preserved for his son who would, in the eye 
of the law, not be considered his son, but 
the son of the dead Mahlon; nor would this 
estate of inheritance descend to any other 
children that he might have, but it was in a 
measure entailed upon the heirs of the body 
of Ruth. 

The record then goes on to say, “Now this 
was the custom in former time in Israel. con- 
cerning redeeming and concerning chang- 
ing, to confirm all things; a man drew off his 
shoe and gave it to his neighbor, and this 
was a testimony in Israel; so the Goél said 
to Boaz, Buy it for thyself; and he drew off 
his shoe.” The shoe was the symbol of pos- 
session, and the foot planted upon the 
ground was the evidence of ownership; and 
figuratively, the word is used as indicating 
sovereignty probably from the fact that the 
king placed his foot upon the neck of captives 
and vassals; thus the shoe or sandal became 
the symbol of ownership and title; and the 
handing of the shoe from one to the other 
was evidence of a transfer of a right or title; 
thus in this case, the Goél who renounced 
his right to redeem in favor of Boaz, the 
next in succession, handed the latter his shoe 
as evidence of his transfer of the right of re- 
demption. Boaz, having obtained the right 
of redemption through the renunciation of 
the nearest kinsman, made a public statement 
in the presence of the elders summarizing 
his rights, such a statement being necessary 
in the absence of written records of the trans- 
action: “And Boaz said unto the elders and 
unto all the people, Ye are witnesses this day 
that I have bought all that was Elimelech’s, 
and all that was Chilion’s and Mahlon’s 
from the hand of Naomi.” There could be 
no doubt as to this title, and the fact that it 
was the family estate rather than the estate 
of the individual that was now being trans- 
ferred is indicated by the mentioning of the 
names of the father and the sons. There © 
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was something in the Jewish idea of the 
family estate as distinguished from the rights 
of its possessor, akin to the modern notion 
of the relation of a corporation to its mem- 
bers. The family estate was an entity sep- 
arate and apart from the line of individuals 
who succeeded each other in its possession. 
Like the corporation, the family estate did 
not die, and to prevent the possibility of the 
extinction of the family, the legal fiction was 
called into requisition, as in this case, where- 
by the son of the widow of the last occupant 
of the estate was looked upon as though he 
were of the blood of the last occupant; thus 
the owner of the land, for the time being, 
was legally merely the representative of the 
estate which would continue after his death. 
We might, to carry still further the 
analogy between the Jewish notion of the 
estate and the modern corporation, consider 
the owner of the estate like the president of 
the corporation—-its representative clothed 
with certain powers over it, but unable prac- 
tically to do anything whereby the estate 
would be minimized or lost to the family. 
Boaz went on addressing the elders as fol- 
“Moreover, Ruth the Moabitess, the 
wife of Mahlon, I have purchased to be my 


lows: 


wife, to raise up the name of the dead upon 
his inheritance, that the name of the dead 
be not cut off from among his brethren and 
from the gate of his place. Ye are witnesses 
this day; and all the people that were in the 
gate and the elders said, We are witnesses.” 

Now, this was a lawful marriage, and re- 
quired no further ceremony. The wife went 
with the estate, and indeed, in a measure, 
transmitted the estate because her son would 
inherit it; her son would represent her former 
husband’s family, and would take his place 
as one of the heads of the families of the 
town “in the gate of his place;” in other 
words, by virtue of his headship of the family 
he would be one of the elders of the town, 
and sit in the gate as an administrator and 
a judge. 

The right and the duty of the nearest kins- 
man to marry the widow and raise up the 








name of the dead upon his inheritance was, 
in later times, limited, and only the actual 
brother of the dead man was obliged to 
marry the widow. Contemporaneously with 
this change, there went on a change in the 
custom of drawing off the shoe as evidence 
of title and ownership. As stated in this 
record, “This was the custom in former times 
in Israel concerning redeeming and con- 
cerning changing, to confirm all things;” 
but in later times, the custom of drawing off 
the shoe was limited exclusively to the one 
case mentioned in the twenty-fifth chapter 
of Deuteronomy; namely, where the brother 
of the dead man refuses to marry the widow, 
she plucks off his shoe in the presence of the 
elders, spits out before him and says, “Thus 
shall be done to the man who will not build 
up his brother’s house; and his name was 
known in Israel as the house of him whose 
was plucked off.” Thus what was 
originally a general symbol of title, in the 
course of time was modified, and eventually 


shoe 


| lest its significance as such altogether, and 


became a symbol of and that 
which was originally a general custom used 
in all cases, came in the course of time to be 
limited to a single case in which the actors 
changed places. It was no longer he who 
transferred the title that plucked off his shoe 
and gave it to his neighbor, but it was the 
rejected woman who in token of her con- 


contempt; 


tempt for the man who refused to marry her, 
plucked off his shoe. I do not know of any 
other cases in the Bible in which this custom 
of drawing off the shoe is mentioned. In 
the case of Boaz and Ruth we find it in its 
ancient primitive form, and in the other case 
in Deuteronomy, it has become modified 
and changed in the course of centuries, until 
it is hardly recognizable as the same custom. 
It is an interesting illustration of the manner 
in which are changed wuncon- 
sciously in the course of long periods of 
time; it is only when we compare the two 
extremes side by side that the remarkable 
changes that have taken place are noticed. 


customs 
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LONDON LEGAL LETTER. 


N event to which the members of the 
A bar, particularly the junior members, 
are looking forward with a great deal of in- 
terest is the forthcoming annual dinner of 
the Hardwicke Society which will be held 
on the 5th of June. The function has ad- 
ditional interest this year from the fact that 
the principal guest will be Maitre Labori 
the distinguished advocate and orator of the 
French Bar. Already a very large number 
of the judges and law-officers have intimated 
their intention to be present, among whom 
are the Lord High Chancellor, the Lord 
Chancellor of Ireland, Lord Morris, Lord 
Shand, Lord Davey, Sir Edward Fry, Sir 
Francis Jeune, Sir Henry Strong (late Chief 
Justice of Canada), Lord Justice Vaughan 
Williams, most of the judges of the King’s 
Bench. Division, and the Attorney General 
and the Solicitor General. The Hon. James 
M. Beck, Assistant Attorney General of the 
United States, who made such a favorable 
impression by his admirable response for the 
American Bar at the notable dinner of the 
Bench and Bar of England to the Bench and 
Bar of the United States, has also been in- 
vited to be present, and it is understood that 
he will accept, if his duties permit him to be 
in England at the time named. 

Maitre Labori has several times been in- 
vited to England since his defence of Drey- 
fus gave him a world-wide reputation as an 
advocate and orator, but he has heretofore 
persistently refused all the attempts of his 
English friends to entertain him. He doubt- 
less had in view the unreasonable resentment 
felt in France toward all those who protested 
against the travesty of justice which char- 
acterized the attempts to convict Dreyfus. 
It was doubtless due to the expression of 
feeling in England over this outrage that the 
unfortunate prisoner ultimately gained his 
liberty. Had Maitre Labori appeared in 
England immediately at the close of the trial 





Lonpon, May, Igol1. 


he could not have avoided such a demon- 
stration of popular favor as -would have 
deeply offended our French neighbors, and 
occurring concurrently with the ludicrous 
“Fashoda Incident,” such a tension might 
have been produced as would have led to the 
gravest political results. Happily feeling 
has now quieted down, and there is no longer 
any apprehension of unpleasant conse- 
quences following the entertainment of 
Maitre Labori by his English admirers and 
fellow craftsmen. He speaks English 
fluently, but whether it is so good a vehicle 
for his oratory as French remains to be seen. 
He was intended originally for a com- 
mercial career and spent years in England. 
Ultimately he married an English lady, who 
was well known as a pianist, and in his do- 
mestic circle the English language is freely 
spoken. 

The coming entertainment 
Labori revives recollections of a grand ban- 
quet given by the English Bar to M. Berryer 
in the Middle Temple Hall in 1864. M. 
Berryer was then the leader of the French 
Bar, and the gathering which assembled to 
do him honor was one of the most brilliant 
collection of English lawyers which had ever 
been known. In fact its glory was only 
eclipsed by the dinner of the English Bar to 
the American Bar last summer to which al- 
lusion has already been made. It was on the 
occasion of the Berryer banquet that Sir 
Alexander Cockburn made his famous re- 
mark as to the duties of an advocate. Re- 
plying to Lord Brougham who insisted that 
it was incumbent on a barrister to subordi- 
nate every other consideration to the inter- 
ests of his client, Sir Alexander Cockburn 
denied that an advocate ought to traduce the 
character of others in order to benefit his 
cause. “He is entitled,” he said, “to use the 
weapon of a warrior, but not those of an 
assassin,” a declaration which is said to have 


of Maitre 
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called forth an outburst of applause louder 
than any ever heard in the Inns of Court. 

A recent judgment of the Appeal Court 
has been received with the liveliest satis- 
faction by the community at large and will 
doubtless find sympathetic commendation 
on the other side of the Atlantic. During 
the thirty years that have elapsed since Mr. 
Forster’s Education Act of 1870 came into 
existence, the London School Board has 
been constantly enlarging the scope of its 
operations and especially the curriculum of 
the schools. At first little more than the 
fundamentals, or the rudiments, of educa- 
tion were given to the scholars. Gradually 
further subjects were added to the course 
until children whose parents were of too 
limited means to spare even the time hereto- 
fore necessarily occupied in teaching them 
“the four Rs,” have been compelled to take 
music and drawing and art; while the Board 
out of the ever-increasing taxes established 
evening continuation or post-graduate 
schools, to which not only children but 
adults were admitted. Notwithstanding 
the fact that the schools were sparsely 
attended provision was made for large 
numbers in the way of brilliantly-lighted 
class-rooms, free books and other sup- 
plies. This naturally provoked dissent on 
the part of many tax-payers, and at last 
the aid of the courts has been invoked to 
decide whether or not such expenditure was 
lawful. In the case alluded to in the Appeal 
Court the London School Board were the 
appellants, and the case raised was whether 
the Board was justified in paying out of the 
funds raised by taxes the expenses of the 
science and art classes in their day schools 
and evening continuation schools. The mat- 





ter had originally found its way into court 
on proceedings for a writ of certwrari to 
bring up and quash certificates of a govern- 
ment auditor disallowing three sums which 
had been spent by the School Board upon 
the maintenance of classes registered under 
the Science and Art Department. A rule 
nisi for a writ of certiorari was obtained, but 
was discharged by a Divisional Court of the 
King’s Bench Division, consisting of Mr. 
Justice Wills and Mr. Justice Kennedy, two 
of the ablest of our judges. They held it was 
not within the power of the School Board to 
provide, at the expense of the tax-payers, the 
instruction mentioned. The appeal was 
heard before the Master of the Rolls, Lord 
Justice Collins and Lord Justice Romer, 
probably as strong a bench as could be as- 
sembled in England. It was argued by the 
Attorney General and three other King’s 
Counsel and a fine array of juniors. The de- 
cision of the judges was unanimous that the 
appeal should be dismissed, and that the 
auditors report, disallowing the sums ex- 
pended by the Board for its science and art 
classes and evening continuation schools, 
should be approved. The opinion, written 
by the Master of the Rolls, is a voluminous 
and exhaustive one. Possibly there may be 
communities in America where tax-payers 
are growing restive under the profuse ex- 
penditure of Boards of Education, and for 
this reason I have referred to this case, which 
will be found in Part V, May Ist, 1901, of 
the Law Reports, Q. B. Division, page 726, 
and I have mentioned how the matter was 
brought before the Courts in order that a 
precedent may be established for any similar 
proceedings in America. 
SturF Gown. 
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The Editor will be glad to receive contributions of 
articles of moderate length upon subjects of in- | 
terest to the profession ; also anything in the | 


way of legal antiquities or curiosities, facetia, 
anecdotes, etc. 


WE take pleasure in printing the following 
communication from a great-granddaughter of 
Chief Justice Marshall, Mrs. Sallie E. Marshall 
Hardy : 

“ Shortly after Monday, February 4, which was 
celebrated as John Marshall Day all over the 
United States, in memory of the great Chief 
Justice of that name, I went up into Fauquier 
County, Virginia, where the large tract of land 
lies which the Chief Justice purchased from the 
Fairfax heirs, and which was the cause of one 
of the most celebrated lawsuits ever brought in 
the United States. 

“On this land still live a number of John Mar- 
shall’s descendants, who hold it as a direct in- 
heritance from him, and Leeds Manor, where I 
stayed, was his summer home, and in the dining 
room where I ate hang the portraits of his 
mother, his wife and himself which I had photo- 
graphed several years ago for THE GREEN Bac. 

“One day, as we sat at dinner, one of his 


grandsons told me of this experience he had on | 
February 4. He had gone down from his moun- | 


tain home, in response to the invitation he had 
received as one of John Marshall’s descendants, 
to be present in the House of Representatives. 
“ Shortly after he took his seat a young man 
came in and took the seat next tohim. General 
Wayne MacVeagh was just beginning his eulogy, 
which was the speech of the occasion, when the 
young man began to tell, with a chuckle, how 


of this ‘ entertainment’ had come to the Capitol 


and had outwitted the doorkeeper and found | 


this ‘good seat.’ 

“*T don’t care a cent about that old duffer, 
John Marshall,’ he continued ; ‘but I wanted to 
see the President and other big bugs.’ His | 
neighbor listened with patience until he called 


-his grandfather ‘an old duffer’ then he broke 
forth : 

“*Now, young man, you keep quiet. I don’t 
care how you got in here, but I wish to hear 
this speech, and I do care, now that you are in, 
how you behave yourself; and if you don’t 
stop talking I will have you put out.’ The 
young man saw he meant what he said and 
quickly subsided.” 

Readers of THE GREEN Bac will call to mind 
several interesting articles concerning the Chief 
Justice from Mrs. Hardy’s pen. The portraits 


referred to may be found in Vol. VIII, No. 12, 
pages 489, 487 and 482, December, 1896, and 
were reprinted in February and April, rgor. 


WE are indebted to the researches of J. L. 
Campbell, Esq., secretary of Washington and 
Lee University, for the following information 
concerning the two Marshall portraits belonging 
to the University. The portrait ‘reproduced as 
the frontispiece of our May number was be- 
queathed to the University by Dr. William 
Newton Mercer, of New Orleans, who died in 





1874. The painting was described in his will as 
“an original by Harding.” 

The other portrait (page 231 of the same 
number), purchased by the University from Mrs. 
Anne Jones, Marshall’s granddaughter, in 1870, 


| was painted from life, between 1832 and 1834, 


by William J. Hubard, who was an Englishman 
by birth, and who married in Virginia. His 
daughter, now living, is authority for the state- 
ment that he painted, for the State of Virginia, 


| another portrait of Marshall, “almost life-size, 
he was in Washington sightseeing and hearing | 


sitting in a chair, with manuscript (I think) in 
_ hand.” This portrait was formerly in the old 

Court of Appeals room in the Capitol Square at 
| Richmond. Mr. Campbell suggests that this 
| may be one of the two portraits by Hubard 
| referred to by Mr. Justice Bradley (16 Century 

Magazine 778, note; Sept. 1889); Hubard is 
| there spoken of as a French artist. 
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IN answer to inquiries asking which of the 
Marshall Day addresses have been issued in 


pamphlet or book form, we can give only the fol-.- 


lowing imperfect list : 

In book form: Addresses of Mr. Chief Justice 
Holmes, of Professor Henry St. George Tucker, 
and of Mr, Attorney-General Knowlton, at Bos- 
ton, and of Professor James Bradley Thayer, at 
Cambridge. [In the press. ] 

Proceedings of the Bench and Bar of St. Louis ; 
published by the Bar Association of St. Louis, 
containing addresses by Hon. H. S. Priest, for- 
mer U. S. District Judge; Hon. A. M. Thayer, 
U.S. Circuit Judge, Hon. Jacob Klein; Hon. 
Warwick Hough, Hon. Henry Hitchcock, Hon. 
James Hagerman, Hon. Henry T. Kent, Hon. 
James L. Blair, and Hon. E. B. Adams. It is a 
matter of regret that only one of these admir- 
Able addresses came to us in time to be included, 
in part, in our Marshall numbers. 

In pamphlet form; addresses by the follow- 
ing gentlemen at the places indicated : 

Hon. LeBaron B. Colt, U. S. Circuit Judge, and 

Hon. Francis Colwell ; Providence, R. I. 

Hon. John F. Dillon, of New York; Albany, 
N.Y. 

Hon. W. Bourke Cochran, of New York; Buf- 
falo, N. Y. 

Hon. Wayne MacVeagh ; Washington, D. C. 

Hon. William Pinkney Whyte ; Baltimore, Md, 

Mr. Justice Gray, of the U. S. Supreme Court; 
Richmond, Va. 

Hon. Charles H. Simonton, U. S. Circuit Judge ; 
Columbia, S. C. 

Hon. Joseph P. Blair; New Orleans, La. 

Mr. Chief Justice Shauck, of Ohio; Columbus, 
Ohio. 

Hon. John N. Baldwin, of Council 
lowa City, Iowa. 

Hon. Sanford B. Ladd; Kansas City, Mo. 

Hon. James M. Woolworth ; Omaha, Neb. 

Mr. Justice McFarland, of California ; 
Francisco, Cal. 

Hon. Horace G. Platt, of 
Portland, Oregon. 

The addresses of Mr. Chief Justice Fuller, at 
Washington, and of Hon. Charles E. Perkins, 
of Hartford, at New Haven, Conn., were put in 
type, and, we suppose, have been issued in 
pamphlet form. Part of Professor J. B. Thayer’s 
address, at Cambridge, was printed in the March 
Atlantic Monthly, while Senator Lodge’s ad- 
dress, at Chicago, appeared in the orth Amer- 
ican Review for February. 


Bluffs ; 


San 


San Francisco; 





NOTES. 

A QuEsTION of citizenship has lately been 
raised on the following facts: A. was born of 
Norwegian parents, who were on their way to 
the United States in a vessel carrying the Dan- 
ish flag, while the vessel was in American 
waters, the captain of the vessel being a citizen 
of Sweden and the pilot who boarded the vessel 
a Canadian. 


THE average appellate judge not only meets 
with frequent opportunities to enlarge his views 
of the law, but the forensic efforts of the bar 
often afford him a chance to polish and dilate 
his vocabulary. Not often, however, is he re- 
galed with such weird linguistic and mental 
gymnastics as are presented in a Missouri attor- 
ney’s brief which we have lately, through the 
courtesy of a correspondent, had the privilege 
of inspecting. The following excerpt, culled at 
random from that brief, is suggested as a legal 
gem worthy of preservation, 

“ The declarations of law asked for by plaintiff 
7s in strict harmony with the authorities above 
cited, yet the trial court retused to so declare the 
law, and gvve the declarations asked for by the 
defendant, which are in direct conflict Zo all the 
law governing this case. We frequently find in 
practice the law so unsettled that it becomes 
necessary to secure judicial interposition, but in 
this case, there seems to be a unanimity of har- 
mony in the various States of the Union charac- 
terized by an approval by the United States 
Supreme Court by an unbroken chain of decisions 
on the point here involved, and this Court in the 
reports above referred to adhere to the same 
doctrine.” 

It is hoped that the attorney will be able to 
’ in this case, and 
referred to 


secure “ judicial interposition ’ 
that the “unanimity of harmony’ 
will not be disturbed. 

The same attorney advises the Supreme Court 
of Missouri that “* The promoters of this scheme, 
beside all others, however large or small, stood 
pre-eminent. They were intoxicated with the 
idea of great wealth, they wanted immediate 
wealth, wealth in one day. They were money 
mad. Crazy for greed, wild with inflated ideas 
of gain, their ideas of the magic growth of 
Springfield surpasses the story of Aladdin’s 
Further along, alluding again 


’ 


magic lantern,” 
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to the “ magic lantern,” he alleges that “ These 
Aladdins of the nineteenth century could not 
work the combination.” Possibly the Missouri 
court may discover, when it comes to look into 
the devious methods of these Mammon-smitten 
promoters, that Aladdin’s lamp was, after all, 
only a cinematograph, concealed from our view 
by the terminology of oriental mysticism, Or, 
perhaps, this judicial investigation may reveal 
the fact that Aladdin was the real originator of 
the “ living picture ” device. 

Strange to say the brief makes no allusion to 
the philosopher’s stone, or to the purse of For- 
tunatus, 


Ir is refreshing, after reading some of our 
complex and lengthened statutes, to turn to a 
Scotch act of Parliament of the reign of James 
the First, which briefly and pithily enacts that 
“nae man should enter any place where there is 
hay with a candle unless it be in a lantern.” 
The whole of the Scotch acts of Parliament 
passed in the reign of James the First, extend- 
ing over thirteen Parliaments, and amounting to 
133 in number, were comprehended in forty-six 
pages of a small duodecimo volume, and that 
volume contained the whole Scotch acts of 
Parliament from 1426 to 1621, being nearly two 
hundred years. 


A MAN was being tried recently in New South 
Wales for stealing a watch. The evidence was 
conflicting, and the jury made up their minds to 
retire, but before they left the hall the judge re- 
marked that if there were any points on which 
they required information he would be pleased 
to assist them. Eleven of the jurymen had left 
the box, but the twelfth remained standing, with 
his eyes fixed downward, as if absorbed in 
thought. “ Well sir,” said the judge, “is there 
any question you would like to ask me before 
you retire?” “TI would like to know, my lord,” 
came the reply, “if you could tell us whether 
the prisoner stole the watch?” WM. ¥. Zribune. 


THE late Maj. James Brown of Taunton, was 
not only a brilliant lawyer in his day, but con- 
siderable of a wit, with a memory well stocked 
with quaint and curious precedents and tra- 
ditions in legal lore. He had carried a case, in 





which his client had been convicted on the 
charge of being an habitual drunkard, up to the 
Supreme Court on a point of law involving the 
issue of what a state of intoxication was as a 
legal proposition. This he proceeded to argue 
to the court. 

It was evident that the gallant major was con- 
ducting a forlorn hope. Of that nobody was 
more fully aware than himself. But his client— 
the dissolute heir of a prominent Bristol county 
family — was wealthy, as well as dissolute, full 
of fight and ready to pay whatever fee his lawyer 
would demand. Brown, on his part, was equally 
willing to do all he could to earn it. Finally, 
after permitting the lawyer to argue along for 
some time in a way that was delightfully enter- 
taining, since he entered very minutely into a 
discourse on the various phases and degrees of 
intoxication, drawing on personal reminiscences, 
humorous anecdotes, old saws and some legal 
authorities to point his argument, the presiding 
justice courteously intimated that, while much 
of what the major was submitting was highly 
interesting, still it wasn’t law. He suggested 
that Brown should state specifically, if he could, 
what actually constituted a condition of unques- 
tionable intoxication, and cite some authority 
worthy the profound consideration of the court, 
whereupon the lawyer remarked that he was pre- 
pared to do that, although he would have to go 
back into the realm of English jurisprudence to 
a period long antedating the era of Blackstone. 

In those ancient days, under the common law, 
he said, it is written that the determination of 
the question of whether a man was drunk or not 
was settled by the following test, which was 
accepted by the experts, legal and others, as in- 
fallible : 

Not drunk is he who from the floor 
Can rise again and drink once more. 


But drunk is he who prostrate lies, 
And cannot either drink or rise. 


The gravity of the court was somewhat upset 
by the citation which Brown delivered with 
mock seriousness and elocutionary effect, but 
the judges were evidently not convinced that 
the precedent was sufficiently sound and reput- 
able to deserve affirmation by the supreme ju- 
dicial court of Massachusetts, inasmuch as a 
decision was forthwith handed down overruling 
the contentions of Maj. Brown. Fa// River Globe. 
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NEW LAW BOOKS. 


CONFLICT OF LAws, OR PRIVATE INTERNATIONAL 
Law. By Raleigh C. Minor, Professor of 
Law in the University of Virginia. Boston: 
Little, Brown & Company. 1901. 8vo. Law 
canvas, $3.00; Sheep, $3.50. (lii+575 pp.) 


Perhaps in no department of the law was an 
adequate book for the practising lawyer of greater 
present importance than in the Conflict of Laws. 
With us in the United States are over fifty 
separate jurisdictions. So far as our business 
dealings and our social relations are concerned 
these are “law districts” simply, bounded by 
imaginary lines, We do not give these artificial 
lines any thought whenever or wherever we 
trade. Indeed.every business of importance ex- 
tends over many of our States; with us is no 
trace of territorial economy, and in all our 
social life we pass and repass these lines without 
noticing them, This is all very different from 
the situation between the various nations of 
Europe. With them the passing of the frontier 
is infrequent and solemn by comparison, So it 
is that the Conflict of Laws, an academic question 
in Europe, is become a most practical one in 
America, The European lawyer seldom has to 
do with cases involving the Conflict of Laws; 
the American lawyer must deal with such cases 
at all times. 

The Conflict of Laws as a common law sub- 
ject was discovered and named by an American 
jurist. But Story had no successors in America; 
and in the meantime the decisions had accumu- 
lated and the subject had developed. The 
profession needed a modern text-book, and this 
want is now supplied by Professor Minor. For 
unquestionably this treatise on the Conflict of 
Laws is an admirable work for the practitioner. 
The citation of the authorities is not made to ex- 
haustion, but is made with discrimination. The 
statement of the cases is brief and accurate. 
The judgment displayed in indicating the better 
authority is of the soundest. The profession 
will have great present use for the book. 

Whatever discussion is to be made of Pro- 
fessor Minor’s treatise must be addressed to the 
general principles; for it is hardly too strong to 
say that no criticism can be made of the detail. 
In this subject where there is conflict of authority 
upon many of the points, controversy as to the 





majority of rules, and disagreement as to most 
of the general principles, — one cannot but be- 
lieve that it is too early for any final formulation. 
And yet Professor Minor reduces the subject to 
one single word — Situs. Find the situs of the 
particular act, circumstance, or subject under 
inquiry, and you will know the law which should 
properly regulate its validity and effect. The 
whole subject might, according to his view, more 
properly be called the Law of Situs. He follows 
this line out with entire logic in his main heads: 
I, Introductory ; II. Situs of Person; III. Situs 
of Status; IV. Situs of Personal Property; V. 
Situs of Contracts; VI. Situs of Torts and 
Crimes; VII. Situs of Remedies; VIII. Pleading. 
The nomenclature is novel, — at times it is some- 
what confusing to see old friends in their new 
garb. To find administrators under the head 
Situs of Status and the sub-head Situs of Fidu- 
ciaries is an example. Until one feels through- 
out that Professor Minor has attempted to impose 
a unification upon his subject which is not formal 
alone but substantial as well. 

But is the Conflict of Laws capable of such 
simple statement? Undoubtedly the word 
Situs may stand for one great base of the Con- 
flict of Laws—the Foreign Acquired Right. 
When a certain act is done within a certain 
jurisdiction where exists a certain law, the re- 
sult is the creation of a certain right and of a 
certain obligation. This is all a question to 
be determined by the municipal law of the state 
where the act is done; in another state it is 
simply a question of fact,— a complicated ques- 
tion of fact made up of many elements. It is 
not a,question in a domestic forum of the appli- 
cation of a foreign law, but of the recognition of 
a foreign fact. Doubtless the Conflict of Laws 
has much to say upon this question of the crea- 
tion of the foreign right; and doubtless in 
last analysis it may be said to be all a question 
of situs. At this point the discussion seems to be 
lacking in something. For instance, it is not 
squarely said that the civil law and the common 
law proceed upon two opposite ideas; the civil 
law considering jurisdiction as personal, the 
common law regarding jurisdiction as terri- 
torial; that hence personal jurisdiction with us 
is anomalous and not to be reduced to a system 
by saying that the situs of the person may be at 
the domicile. 





Editorial Department. 


323 





But the formula Situs to whatever extent it 
covers the first element of the Conflict of Laws 
seems hardly toextend over the second element. 
When this foreign acquired right is brought into 
another jurisdiction, the question is: how far 
will it be given effect. The principle—and it 
is the one fundamental principle of law in the 
Conflict of Laws — is this: the foreign acquired 
right is to be enforced in the domestic forum 
upon equal terms with rights acquired at home. 
That this is always a question of the obedience 
of the court to the mandate of a common law 
rule, Professor Minor does not say outright. 
There is mention made rather of international 
comity in the application of which the court has 
discretion. This, by the better theory, is not 
the position of the common law. At all events, 
to class this general principle as a question of 
situs adds nothing,— it confuses rather. 

The sum of what has been said amounts to 
this: That the Conflict of Laws presents upon 
analysis two distinct divisions. If this is true, 
the attempt is hopeless to reduce the science to 
the consideration of a single principle — the 
Law of Situs. 


COMMENTARIES ON THE LAW OF STATUTORY 
Crimes. By Joel Prentiss Bishop. Third 
edition, by Marion C. Early, T.H. Flood & 
Co.: Chicago. tg01. Lawsheep. (xv +997 
pp.) 


As Mr. Bishop has reached the extraordinary 
age of eighty-seven, it is not strange that at last 
one of his works bears upon the title-page the 
name of an editor. Thus passes from literary 
activity a prolific and accurate writer, to whom 
the bench and the bar have long owed a grow- 
ing obligation. 

It is almost half a century since Mr. Bishop 
retired from practice and devoted himself ex- 
clusively to writing. His first plan was to begin 
with Contracts; but, on learning that Professor 
Parsons was preparing a treatise on -hat subject, 
he turned his attention to other fields. In 1852 
appeared the first of the seven editions of “ Mar- 
riage and Divorce,” and in 1856 the first vol- 
ume of “Criminal Law,” now in its eighth 
edition. The first of the four editions of 
“‘ Criminal Procedure ” came in 1866, the “ First 





Book of the Law ” in 1868, the first of the three 
editions of “Statutory Crimes” in 1873, the 
first of the two editions of “‘ Contracts ” in 1878, 
“Directions and Forms” in 1885, and “ Non- 
Contract Law” in 1889. 

Taking into account both quantity and quality 
of work, there is no American law writer, save 
Story, comparable with Mr. Bishop, Between 
the two writers there are obvious differences. 
Story’s style is flowing and academic, whereas 
Mr. Bishop’s, though probably framed quite as 
laboriously, is terse and homely; and similarly 
Story, in accordance with a professor’s instinct, 
constantly uses the ancient Roman law, the 
modern systems of continental Europe, and the 
early, and almost obsolete, English treatises and 
decisions, whereas Mr. Bishop apparently does 
not go beyond the living decisions that would 
be cited as authority in an ordinary Ameri- 
can court. Yet, notwithstanding these differ- 
ences, each author has given us scholarly books 
that extract the law from the original sources, 
state it accurately, explain the technical and 
practical reasons underlying existing rules, and 
throw the whole subject into systematic order. 
Further, each of these authors has done work 
that is fairly entitled to be called creative. 
Thus, in “ Marriage and Divorce,” and to a less 
extent in “Criminal Law,” Mr. Bishop was a 
pioneer, collecting and classifying doctrines for 
the first time, and often actually creating them, 
or at least suggesting new doctrines that after 
his initiative were ultimately adopted by the 
courts ; just as Story long ago performed a simi- 
lar service in “ Equity Jurisprudence” and in 
“ Constitutional Law.” 

The treatise on “Statutory Crimes” is not 
one of Mr. Bishop’s bcoks of a creative nature. 
The topic forbids creative work. The first half 
of the volume discusses the enactment and in- 
terpretation of statutes, whether dealing with 
criminal law or not; and the second half treats 
of statutory crimes exclusively. The new edi- 
tion retains the whole of Mr. Bishop’s text, 
and brings the references down to date and, 
like all of the author’s works, it remains an ex- 
ample of that admirable sort of book in which 
the writer does his own investigating and his 
own thinking with the result that the statements 
are true, the citations in point, and the reason- 
ing free from fictions and pitfalls, 
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A TREATISE UPON THE LAWS AND PRACTICE OF 
TAXATION IN Missouri. By Frederick J. 
Judson. Columbia, Mo.: E. W. Stephens. 
1900. (xiv+ 358 pp.) 

The title of this excellent book is modestly 
misleading. ‘The volume is all that the title 
imports, and it is more. It treats in an exhaus- 
tive way the history and development of taxation 
in Missouri, and in so far is a book of especial 
value to the scholarly lawyer of that particular 
State; but using local tax laws as texts, Mr. 
Judson has discussed many of the most impor- 
tant questions of taxation which are pressing 
for solution elsewhere. It is this latter side of 
the book which makes it of interest to any stu- 
dent of the problem of taxation. 

To the first two-parts of the book, — Part I, 
Historical; Part II, Missouri Taxation in 1900, 
but a word can be given. It is enough to say 
that Mr. Judson has given in a clear and inter- 
esting way what appears to be an exhaustive 
presentation of these divisions of his subject. 

To the question of local assessments for pub- 
lic improvements, one of the most important 
questions of taxation of late years, one chapter 
is devoted, and is treated as fully as the purposes 
of the present volume demand. 

The subject of local assessments is, however, 
in a somewhat unsatisfactory state, and we 
should like to see it treated, at some time, at 
the length which it deserves, by so good a stu- 
dent and authority as Mr. Judson. 

We are glad to find Mr. Judson calling atten- 
tion to the uncertainty, confusion and inad- 
equacy in remedial procedure in matters of 
illegal taxation. For example, take the question 
of determining the constitutionality of a tax 
statute. It may be brought up under a writ of 
certiorari; but the difficulty and oftentimes the 
impossibility of obtaining full and adequate an- 
swers, make this proceeding a far from ideal 
remedy. ‘The question of constitutionality has 
been tested in other ways, of course ; by prohi- 
bition, by mandamus, by injunction, by defending 
criminal prosecution. But the multiplicity and 
confusion of remedies, and the uncertainty 
which may arise in the mind of even a well- 
posted lawyer as to the proper or the most effec- 
tive remedy in a given case, indicates, as Mr. 
Judson rightly believes, a defect. in procedure. 
And he is right in thinking that sound public 





policy demands a quick preventive remedy 
“in every case where the validity of an exercise 
of the taxing power” is questioned. The 
remedy suggested is the regulation and enlarge- 
ment of the jurisdiction of the courts in writs of 
certiorari. 

Mr. Judson is an opponent of double taxation, 
and like many other students of taxation, he 
sees clearly the injustice and failure of the 
present system of taxing personal property. As 
to the question of taxation of corporations, he 
believes that the franchise of the corporation, 
as well as its tangible property, is rightly subject 
to taxation, “ either on the basis of the market 
value of the securities representing such intan- 
gible and tangible property or on the earnings 
of such entire property”; that the taxation of 
the full value of the corporate property and fran- 
chise requires the exemption from taxation of the 
stock and bonds by which they are represented ; 
that holders of corporate securities representing 
properties and franchises in other States, should 
be exempt from taxation on those securities. 

In his concluding chapter Mr. Judson, clearly 
and with good judgment, enumerates the ele- 
ments of weakness and inefficiency in the pres- 
ent system of taxation, and points out the 
remedies. He sums up his general scheme for 
a fair and just system of state and local taxa- 
tion under the following heads: first, quicker 
and more adequate judicial remedies for ine- 
quality in taxation, to be found by enlarging the 
jurisdiction of the courts in writs of certiorari ; 
second, the separation of the sources of State 
and local revenue, — local revenue to be raised 
from the tax on real estate, chiefly, and from 
that on personal property, assuming that last 
named tax to be retained, and State revenue to 
come from such taxes as those on railroad prop- 
erties, on earnings of express companies, dram- 
shop and other licenses, inheritance taxes, etc. ; 
third, local control of the tax rate and bond 
issues, subject only to some constitutional limi- 
tation; fourth, the substitution of a corporation 
tax, laid either upon the value of the corporate 
property and taxable franchises, or upon the 
earnings of the corporation, in place of the present 
personal property tax; fifth, the avoidance of 
double taxation in any form; sixth, inheritance 
taxation; seventh, an income tax upon income 
from services and business profits. 























